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Dear Counsel:

This is my decision on defendant David A. Bramble, Inc.’s (“Bramble”) motion for summary
judgment in this personal injury case.  The plaintiff is Donna D. Van Auken (“Van Auken”).  Van
Auken was traveling on County Route 371 in Sussex County, Delaware, when her vehicle left the
paved roadway and dropped down onto the dirt shoulder, causing it to roll over several times.
Bramble had just recently reconstructed this portion of the roadway pursuant to a contract with the
State of Delaware (the “State”).  Van Auken filed a complaint, alleging that Bramble negligently
constructed an inadequately compacted dirt shoulder that dropped sharply off of the roadway.
Bramble filed an answer and a motion for summary judgment, alleging that it constructed the
shoulder in accordance with its contract with the State,1 and that Van Auken has no expert witness
who would testify that Bramble’s work was both negligent and the proximate cause of her accident.
Bramble did not file an affidavit in support of its motion.  Van Auken filed two affidavits in
opposition to it.  One of the affidavits was submitted by Van Auken herself.  It repeats the factual
allegations in her complaint and establishes the shoulder drop-off at 11 inches.  The other affidavit
was submitted by an eye witness to Van Auken’s accident and other accidents at the same spot.  The
eye witness lives near the accident scene and his statements are consistent with Van Auken’s
allegations. 
 Summary judgment may be granted only when no material issues of fact exist, and the
moving party bears the burden of establishing the non-existence of material issues of fact.2  Once the
moving party meets its burden, then the burden shifts to the non-moving party to establish the
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existence of material issues of fact.3  Where the moving party produces an affidavit or other evidence
sufficient under Superior Court Civil Rule 56 in support of its motion and the burden shifts, then the
non-moving party may not rest on its own pleadings, but must provide evidence showing a genuine
issue of material fact for trial.4  If, after discovery, the non-moving party cannot make a sufficient
showing of the existence of an essential element of her case, then summary judgment must be
granted.5  If, however, material issues of fact exist or if the Court determines that it does not have
sufficient facts to enable it to apply the law to the facts before it, then summary judgment is
inappropriate.6 

The factual record before me, based on the affidavits, is that the shoulder was soft and 11
inches below the roadway at the time of Van Auken’s accident and that it caused Van Auken and
others to crash.  Bramble has not submitted to me its contract with the State.  Thus, I can not
determine if Bramble’s construction of a soft shoulder 11 inches below the roadway complied with
its contract with the State.  Regarding Bramble’s argument that Van Auken needs an expert witness,
it is well-settled law that no expert is needed where the negligence is so obvious as to be within the
common knowledge and experience of the jury.7  It certainly appears that Bramble’s alleged
construction of the shoulder in this manner is obviously negligent and could have caused Van
Auken’s vehicle to crash.  Given this, I have concluded that Van Auken does not need an expert on
negligence and proximate causation. Viewing the facts in the light most favorable to Van Auken, as
I must do at this stage of the proceedings, summary judgment can not be granted in Bramble’s favor.
Therefore, Bramble’s motion for summary judgment is denied.        

IT IS SO ORDERED.

Very truly yours,

E. Scott Bradley

oc:  Prothonotary


