IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

IN AND FOR NEW CASTLE COUNTY

STATE OF DELAWARE
V. ID No. 0305001806
GLEN W. DUCOTE,

Defendant.

N N N N N N N

Submitted: September 20, 2006
Decided: December 29, 2006

On Defendant’s Pro Se Motion for Postconviction Relief. DENIED.

ORDER

Diane C. Walsh, Deputy Attorney General, Wilmington, Delaware 19801.

Glen W. Ducote, Delaware Correctional Center, 1181 Paddock Road, Smyrna,
Delaware 19977. Pro se.

CARPENTER, J.



Onthis29" day of December, 2006, upon consideration of Defendant’sMotion
for Postconviction Relief it appears to the Court that:

1. Glen W. Ducote, (“Defendant”), has filed a pro se Motion for
Postconviction Relief pursuant to Superior Court Criminal Rule 61 (“Rule 61”), to
which the State has responded. At the request of the Court, Defendant’s trial
attorney, James Brendan O’ Nelll, Esquire (“ Counsd”), filed an affidavit refuting the
allegations of ineffective assistance of counsel. For the reasons set forth below,
Defendant’s Motion for Postconviction Relief isDENIED.

2. On January 13, 2004 athree-day jury trial commenced resulting in the
Defendant being found guilty of Attempted Murder First Degree Kidnaping First
Degreeand Possession of aDeadly Weapon During the Commission of aFelony. Mr.
Ducotewasal so convicted of Possession of aDeadly Weapon by a Person Prohibited
in a separate proceeding. The Defendant was sentenced for these crimes on March
19, 2004. Thereafter, Mr. Ducote’' s appeal to the Supreme Court of Delaware was
denied, and a mandate was issued on June 8, 2005.

3. The Defendant filed this motion for postconviction relief on June 6,
2006, and both the State and trial counsel have filed responses to Mr. Ducote’s
motion. Within his motion, the Defendant professes that his trial counsel was

ineffective for three reasons 1) trial counsel failed to properly cross-examinethe



State’ s witnesses or to present any witnhesses on behalf of hisdefense; 2) trial counsel
failed to investigate the Defendant’ s story regarding the victim previously harming
the Defendant; and 3) trial counsel fail ed to conduct thejury voir direproperly. Upon
review of the record, there appearsto beno basisto preclude the Defendant’ s motion
pursuant to Rule 61(i), thus the Court addresses each of the Defendant’s three
assertions below.*

4. Every defendant is entitled to counsel to protect his fundamental right
to afair trial pursuant to the Sixth Amendment,? and it is awell-established standard
that this means all defendantsare entitled to “ reasonably effective assistance.”® Itis
the defendant’ s burden to establish that counsel did not provide reasonably effective
assistanceat trial, and to do so, he must meet the two-part test instituted in Strickland
v. Washington:

First, thedefendant must show that counsel’ sperformancewasdeficient.

Thisrequires showing that counsel made errors so serious that counsel

was not functioning as the “counsel” guaranteed the defendant by the

Sixth Amendment. Second, the defendant must show that the deficient

performance prejudiced the defense. This requires showing that

counsdl’s errors were so serious as to deprive the defendant of a fair
trial, atrial whose result isreliable.’

'Bailey v. Sate 588 A.2d 1121, 1127 (Del. 1991); Younger v. Sate 580 A.2d 552, 554
(Del. 1990) (citing Harrisv. Reed, 489 U.S. 255, 265 (1989)).

Srickland v. Washington, 466 U.S. 668, 684 (1984) (citations omitted).

®|d. at 683 (citing Trapnell v. U.S, 725 F.2d 149, 151-152 (CA2 1983)).

“Id. at 687.



Because each case represents new challengesand different faats, counsel must not be
restricted in histactical decisionsin conducting a defense.> Thus, there is astrong
presumptionthat the actionsof trial counsel weretrid strategy, and thoseactionswill
not be questioned simply because the strategy was unsuccessful .* To overcome this
“strong presumption that the representation was professionally reasonable,” a
defendant must provide more than mere vague and conclusory claims for the Court
to examine.’

5. A vague and conclusory claim isone which lacks specificity? and fails
to explain how the defendant was prejudiced by the trial counsel’s actions.® There
must be areasonable probability that, but for trial counsel’ serror, the outcomewould

have been different.’® Here, Mr. Ducote’ sthree claimsfail to provide morethan mere

*Srickland, 466 U.S. at 690. (“No particular set of detailed rules for counsel’s conduct
can satisfactorily take account of the variety of circumstances faced by defense counsd or the
range of legitimate decisions regarding how best to represent a crimina defendant.”).

*Sate v. Wright, 653 A.2d 288, 297 (Del. Super. Ct. 1994) (“ Although defense counsel's
strategy, in retrospect, was unsuccessful, it is not proper for this Court to determine
ineffectiveness based on outcome.” citing Lockhart v. Fretwdl, 506 U.S. 364 (1993)).

"Evansv. Sate, 795 A.2d 667 (Del. 2002).

8Sate v. . Louis 2004 WL 2153645, at *3 (Del. Super. Ct.) (The court rendered Mr. St.
Louis claim that histrial counsel was ineffective because he failed to interview witnesses, vague
and conclusory. The Court indicated that while the defendant provided the court with names of
those witnesses which he thought should have been interviewed, the defendant failed to advise
the court how the witnesses would have testified, and thus lacked the required specificity.)

°Sate v. Dawson, 681 A.2d 407, 422 (Del. Super. Ct. 1995); Sate v. Johnson, 2001 WL
282831, at *1 (Del. Super. Ct.) (“the Court will not address Rule 61 motions that are conclusory
or unsubstantiated.”) (citations omitted).

g ate v. Cubbage, 2005 WL 914470, at * 11 (Del. Super. Ct.) (“ Defendant also
speculates that if he had been aware of this evidence, then the defense might havehad DNA
testing done on it to obtain information which might haveimpeached Wilson. Thisargument is
too speculative to establish a reasonable probability that the outcome would have been different.
It fails.”) (Citing Younger v. State, 580 A.2d at 555, 556)).

4



speculation. Becausetheseclamsarenot concrete all egationsof aseriousdeficiency
by counsel, and because Mr. Ducotefail sto show therequisite prejudiceto him, there
IS no reasonable basis to conclude these alleged errors efected the outcome of the
trial. Assuch, each assertion can be dismissed.™

6. Mr. Ducote's first ground for ineffective assistance of counsel asserts
that his trial counsel faled to present a defense or effectivdy cross-examine the
State’ switnesses.*? Whilethisclaimlacks specificity and thereforefai Isto overcome
the presumption that counsel’ s actionswere reasonabl e, and further failsto establish
any prejudiceto the Defendant, it also is simply not accurate. Mr. Ducote’s counsel
did cross-examinethetrial witnesses except for the police officers, whase testimony
was limited to a description of the crime scene and the Defendant’s post-arrest
statement. Sincetherewasno dispute concerningtheseareas, it wasreasonableto not
guestion the officers. Otherwise, Mr. Ducote does not indicate who should have
testified on his behalf and what testimony would have been elicited. He does not
assert which questions should have been asked or what questions were improperly

asked of the State’' s witnesses, and he fails to establish how the outcome of thetrial

grickland, 466 U.S. at 694; Duffy v. State, 620 A.2d 857 (Del. 1992) (The Court did not
address the merits of each claim because the defendant merely listed the errorsof trial counsel,
and failed to make any concrete or substantive allegaions of how he was prejudiced at trial.).

2Mr. Ducote’sfirst daim isasfollows, initsentirety:

Ineffective assistance of counsel - Failure to present defense. Trial counsel failed

to properly question state’ s witnesses and failed to call any witnesses for the

defense or present any defense whatsoeve.
Def. Mot.



would have been effected by a different cross-examination of the State’ s witnesses.
ThisCourt cannot specul ate asto wha witnesseswouldhave said or asto who should
have been called to testify, and as a result, this claim is unfounded and therefore
dismissed.’®

7.  The second claim Mr. Ducote asserts is that his trial counsel was
ineffective for failure to investigate his claim that the victim was involved in a plot
which led to him being shot three times prior to thisincident.* Thisclaim can also
be dismissed as vague and conclusory.™ First, pursuant totrial counsel’s affidavit,
Mr. Ducotefirst brought the story that he was shot through aplot involving thevictim
tolight ontheeveof trial, and at that time Mr. Ducote did not provide any witnesses
or information to allow trial counsel to investigate.’® In fact, according to trial

counsdl’s affidavit, Mr. Ducote did not provide any information to counsel to assist

3Dawson, 681 A.2d at 422 (“Dawson has neither explained how the cross-examination
was defective nor what additional facts could have been established from further questioning.
This alone requires dismissal of the claim. Further, Dawson has not alleged or substantiated how
the asserted shortcomings in cross-examination affected the result of the trial.”) (citing to Flamer
v. Sate, 585 A.2d 736, 755 (Del. Super. Ct. 1990)); see also White v. Sate, 854 A.2d 1159 (Dd.
2004) (Because the movant provided no support for his claim that counsd’s error in cross-
examination prejudiced him, the movant’s claim failed.).

“Mr. Ducote’s second claim is asfollows, initsentirety:

I neffective assistance of counsel - Failureto investigate. Trial counsel failed to

Investigate petitioner’ s case including the fact that the alleged victim was

involved in aplot which led to the petitioner being shot three times prior to

charged crime.
Def. Mot.

>Jate v. Johnson, 2001 WL 282831, at *1 (Del. super. Ct.).

°0’Neill Aff., at 4. (“Mr. Ducote never provided any details about who, when, where,
how or why. Mr. Ducote just claimed there was a plot but could not provide any leads for
defense counsel to pursue, especially immediately before the trial was about to start.”).

6



in his defense because he was convinced the victim, Ms. Bare, would not testify
against him.'” Nevertheless, even if counsel was provided the appropriate
information to investigate Mr. Ducote's claim, it is not clear to this Court how
testimony regarding this alleged plot with the victim would assist Mr. Ducot€ s
defense. Infact, Mr. O’ Neill’ s affidavit and the Stat€ s response both indicate any
introduction of this plot would have likely hindered the defense by providing a
motive for Mr. Ducote to kill Ms. Bare, thereby extinguishing the defense strategy
that Mr. Ducotedid not intend to kill her.®® Mr. Ducote offers nothing to contradict
trial counsel’s affidavit or the State’'s response and does not overcome the
presumptionthat the representation wasreasonable.® Assuch, thisclaimisbaseless.

8. In addition, Mr. Ducote's claim that trial counsel was ineffective for
failureto put on adefenselacksmerit. Mr. Ducote again failsto ind cate who should
have been called as awitness or what additional evidence should have been entered
on hisbehaf.®* Hefurther failsto indicate how thisadditional evidence or testimony

would have effected the outcome of the trial. What information provided by the

d.

¥1d.; State Resp., at 2.

BSate v. White, 2004 WL 98720, at *2 (Del. Super. Ct.) (Since the defendant only made
conclusory alegationsthat histrial attorney failed to investigate his claims and therefore the
defendant lost an opportunity to discredit awitness's testimony, the court dismissed the
defendant’ s claim of ineffective assistance of counsel.), aff'd, 854 A.2d 1159 (Del. 2004).

g, Louis, 2004 WL 2153645, at * 3 (The defendant provided names of witnesses to the
court within his petition and stated that histrial counsel was ineffective for not calling each
witness on the defendant’ s behalf. However, because the defendant failed to state what each
witnesses' testimony would have been, the defendant’ s claim failed as vague and conclusory.).

7



Defendant to assist his counsel wasinvestigated by his counsel and most was unable
to be substantiated or helpful. Assuch, Mr. Ducote’s claimfails both prongsof the
Strickland test, and his second claim is dismissed.

9. Lastly, Mr. Ducote’s third claim of ineffective assistance of counsel
asserts that counsal i mproperly conducted the jury voir dire leaving jury members
who were biased against the Defendant.?* Mr. Ducote again failsto support hisclaim
or establish how the outcome of the trid would have been different if certain jury
memberswere excluded from thetrial through voir dire or peremptory challenges.?
Mr. Ducote does not statewhich juror he believed was biased nor for what reason he
concluded the juror was biased. Mr. Ducote does not elaborate as to how the juror
was biased in the State’ sfavor, nor does he providevoir dire questionswhich should
have been asked by the Court. Thefactsarethat hiscounsel provided the Court with
suggested voir dire that was asked by the Court and his counsel exhausted all of his
peremptory challenges. Because Mr. Ducote fails to show support for his claimto

overcome the presumption of reasonableness and because he fails to satisfy the

#Mr. Ducote’sfinal cdlam states asfollows, in its entirety:

Ineffective assistance of counsel - Impraper jury voir dire. Trial counsel failed to

properly conduct jury voir dire or request the Court to strike jury panel members

who were biased in favor of State or State’s witnesses
Def. Mot.

?GJate v. Folks, 2006 WL 2742315 (Del. Super. Ct.) (Defendant provided no specific
evidence to support his claim, and failed to establish any prejudice resulted in the manner the
jury was selected. Asaresult, hisclaim was denied.).

8



prejudice requirement pursuant to Strickland, Mr. Ducote’s third claim is also
without merit, and is hereby digmissed.

10. For the foregoing reasons, Mr. Ducote’s Motion for Postconviction
Relief is hereby denied.

I'T IS SO ORDERED.

Judge William C. Carpenter, Jr.



