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ORDER

Upon consideration of plaintiff’s motion for a new trial, the defendant's
opposition thereto, and the record of thecase, it appearsthat:

1. Thisisanautomobileaccident caseinwhichthe plaintiff sought damages
for injuries allegedly caused by negligence on the part of the defendant.

2. Tria took place between June 12, 2006 and June 14, 2006.

3. Thejury found that the defendant was negligent but also found that the
defendant’ s negligence was not the proxi mate cause of injury to the plaintiff.

4. Plaintiff contendsthat there was uncontradicted testimony that there was
a causal link between the accident and her injuries. Plaintiff further contends that
when such link is established a verdict of zero damages isinadequate as a matter of
law. Plaintiff further contends that once the existence of an injury is established
whichiscausally rel ated to theaccident, somedamages must beawarded. Shefurther
contends that muscle spasm is an objective finding. She relies upon the Delaware
cases of Mason v. Rizz,* Amalfitano v. Baker,? and Maier v. Santucci.?

5. When reviewing amotion for anew trial, the jury’ sverdict is entitled to
“enormousdeference.”* Traditionally, "thecourt'spower to grantanew trial hasbeen

exercised cautiously and with extreme deference to the findings of the jury."® In the

1 2004 Del. LEXIS 109 (Del. 2004).
2 794 A.2d 575 (Ddl. 2001).
3 697 A.2d 747 (Ddl. 1997).

* Young v. Frase, 702 A.2d 1234, 1236 (Del. 1997) (citing the Delaware Consgtitution,
Art. 1V, § 11(1)(a)).

°> Maier v. Santucci, 697 A.2d 747, 749 (Del. 1997).
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absence of exceptional circumstances, thevalidity of damages determined by thejury
should be presumed.® This Court will not upset the verdict unless the evidence
preponderates so heavily againg thejury verdict that areasonablejury could not have
reached the result.’

6. At trial, the plaintiff called as a witness Dr. Jennifer Chu. Dr. Chu
examined plaintiff 16 months after the acadent. Dr. Chu testified that she found
injurieswhile examining the plaintiff, such as spasms, limitation of motion, redness,
and swelling. Dr. Chu also concluded that these injuries were caused by the
automobile acadent. She treated the plaintiff for the injuries.

7. Indefense, the defendant also called one doctor asawitness, Dr. Katz. Dr.
Katz examined the plaintiff about 31 months after the acadent. He testified that he
did not find the injuriesthat Dr. Chu described. Infact, Dr. Katz testified that he did
not find any injury when he examined thepatient. He testified that he could not find
acausal link between the accident and any injury to the plaintiff.

8. There was substantial conflict between the testimony of Dr. Chu and the
testimony of Dr. Katz. Inaddition, Dr.Katz described some of Dr. Chu's methods as
unique, including her performance and interpretation of EMG's. Infact, hetestified
that her methods, or some of them, were not accepted in the medical community. The
differences in the testimony of the two witnesses was sufficiently sharp that their
testimony could not be reconciled and the jury waswithin its discretion toreject the

testimony of Dr. Chu and accept the testimony of Dr. Katz.

® Littrel v. Hanby, 1998 Ddl. Super. LEXIS 10 at *3-4, citing Young, 702 A.2d at 1236-
37.

7 Sorey v. Camper, 401 A.2d 458, 465 (Del. 1979).
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9. Theplaintiff also contendsthat there was evidence that physicianswho had
treated the plaintiff earlier, soon after the accident, specifically Silversde Medical
Center and Dr. Sokoloff, recorded injuries including neck strain, spasmsin various
locations and headaches. However, neither Dr. Sokoloff nor any doctor from
Silverside was called as a witness, nor were their records admitted as an exhibit.
Their records came up only in the cross-examination of Dr. Katz. Dr. Katz was
shown therecords, or more accurately some of them, and asked if they said what they
said. Hewas, in substance, asked to assume that the statementsin the records hewas
shown were true, but he did not testify about those facts. The records of Silverside
and Dr. Sokoloff were not facts or dataupon which Dr. Katz based hisopinions. This
lineof questioning wasarguably permissibleon cross-examinationtotest and explore
the strength of Dr. Katz' opinions. However, sincethe records of Dr. Sokoloff and
Silverside were never introduced as evidence, | do not consider them competent
evidence sufficient to require the granting of anew trial.

10. Therefore, the plaintiff’s motion for anew trid is denied.

ITI1SSO ORDERED.

/s JamesT. Vaughn, Jr.
President Judge

oc. Prothonotary
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