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In this appeal of a denial of a postconviction eelmotion, we examine
whether defense counsel were ineffective duringfardiant’s first-degree murder
trial. We hold that the attorneys’ alleged failui@ consult with a forensic
pathologist or toxicologist, to present more evikerregarding the victim's
dominant hand, to investigate ballistics issuepgapcertain issues, and to object
to the dismissal of jurors who indicated that tlemyuld not impose the death
penalty did not prejudice the defendant duringthad’s guilt phase. During the
penalty phase, however, the postconviction heajige failed to reweigh the
aggravating evidence against the total mix of ratiigg evidence in determining
whether the attorneys’ failure to present additioemadence during the penalty
phase prejudiced the defendant. Accordingly A#€&IRM in part andREMAND
In part so that the postconviction judge can supplg his opinion for further
review.

|. FACTUAL AND PROCEDURAL BACKGROUND*
A. Heidi Ploof's Death
This case arises from the 2001 death of Heidi P(beidi). Heidi and her

husband, Defendant—Appellant Gary Ploof (Ploofyedi in Hartly, Delaware.

! The facts are taken from the record, the triabpis opinion after Ploof’s penalty hearir@tate
v. Ploof(Ploof I), 2003 WL 21999031 (Del. Super. Aug. 22, 20@Rj); opinion in Ploof’s direct
appeal, Ploof v. State(Ploof 1l), 856 A.2d 539 (Del. 2004), and the Superior Ceurt
postconviction opinionState v. PloofPloof 111), 2012 WL 1413483 (Del. Super. Jan. 30, 2012).
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Ploof primarily worked as an aircraft mechanic avBr Air Force Base, while
Heidi worked at a grocery store in Maryland. Btel2001, Ploof had begun an
extramarital affair with Adrienne Hendricks, a cawer at his part-time job.

On November 1, 2001, the United States Air Forcgahe providing
employees with $100,000 in life insurance coverfagéheir spouses. The policies
automatically became effective unless an employeedoout. After Ploof's
supervisor informed him of the program, Ploof tbker he planned to opt out, but
he took no action to do so.

Sometime during the evening of November 3, 200i¢iHeft her job early
after having an argument with her supervisor. i&heer returned home. Later that
evening, Ploof reported that Heidi was missing.

On the morning of November 4, Ploof called Hendsicknd his friend
Richard Jackson to tell them that Heidi was stiésimg. Hendricks, Jackson, and
Jackson’s wife went to Ploof's home to assist hiBome time after Jackson
arrived, Ploof gave Jackson his .45-caliber autanmastol and its case and asked
Jackson to keep them for a while.

That same morning, a passerby discovered Heidily o the driver's seat
of a car in the parking lot of a Dover discountstoHeidi had been shot in the left
ear and the bullet had passed through her righekchdhe police found a .357-

caliber bullet in the car, along with a bullet jatk The store’s security camera



recorded Heidi’'s car entering the parking lot oe évening of November 3. The
video footage showed a car driving into the lotan standing beside the driver’s
side of the car after it was parked, and that sarae walking away from the car
toward the highway.

When the police informed Ploof of Heidi's deathelathat day, they noted
that while he appeared to be crying, he did nodshey tears. The officers
interviewed Ploof but allowed him to return homdetathat evening. The
investigating officer also noted that Ploof ceassang after he informed Ploof of
the store’s security footage.

On the evening of November 5, the police askedfRtoreturn to the station
for another interview. Before leaving for the mview, Ploof gave Jackson an
empty gun case, which Jackson put in his vehicM/hile the police were
interviewing Ploof, another team of officers exetlih search warrant on Ploof's
property. When the police searched the premisesy, found a concealed .357
Ruger Security Six Revolver and .357 shell casirngwof had denied owning any
guns. The police later matched the bullet jackehe car to the Ruger. Once the
police discovered the gun, they arrested PlooiHeidi’'s murder. After learning
of Ploof’s arrest, Jackson called the police arrddd over the .45-caliber pistol

and gun cases he had been keeping for Ploof. Adgray later indicted Ploof on



the charges of Murder in the First Dedraad Possession of a Firearm During the
Commission of a Felony.

While Ploof was incarcerated, investigators obt@iheo letters purporting
to be from Heidi’s killer. These letters statedttthey were written by a man who
had been having an affair with Heidi, describeciiebf Heidi's death, and stated
that Ploof was innocent. Officers found Ploofisgerprints on the letters.

B. Ploof's Guilt-Phase Trial

Ploof's guilt-phase trial lasted nine days. That&tpresented testimony
from police officers, experts, an eyewitness, amdrs and Ploof's friends and
coworkers.

Deborah Jefferson, who worked at the discount stestified for the State.
Jefferson testified that while taking a break ionfrof the store on the evening of
November 3, she saw a woman driving a car intqoHr&ing lot with a man in the
passenger seat. According to Jefferson, the wairare the car to the side of the
store, and the man walked back to the front of stewe toward the highway
roughly ten minutes later. Jefferson recognizedofd clothing, and her

description matched the image on the security casévotage.

211Del. C.§ 636.

31d. 8 1447A.



Dr. Judith Tobin, a state medical examiner, sexg@n expert witness for
the Staté. She had performed Heidi’s autopsy and descriloedHe jury how
Heidi had died. Tobin described the bullet's piabarajectory and opined that
the markings on Heidi’'s body indicated that theldduhad been fired six to seven
inches away from Heidi’s left side. Because familgmbers had told Tobin that
Heidi was right-handed, Tobin opined that it wolble extremely difficult for a
right-handed person to shoot herself from herdafe. She testified that women
seldom kill themselves with firearms and that sheught Heidi had been
murdered.

Hendricks testified that she had been having aairaffith Ploof before
Heidi's death. She stated that Ploof had toldthat Heidi planned to move out of
Ploof's home and that she should move in on Novengbe Hendricks saw no
boxes or other signs that Heidi planned to leaveerwkhe visited Ploof on
November 4, however. Although Ploof appeared yoimtermittently throughout
that day, Hendricks also never saw any tears.

Several witnesses testified that Ploof owned a Ragd had recently told
them that his money problems would soon be ovdnofB supervisor testified
that she had told Ploof about the Air Force’s ptanoffer life insurance for

spouses. Jackson testified that his wife becansetugdter hearing Ploof make a

* This opinion discusses Tobin’s testimony in gredtail in Part I11.C.Infra.
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phone call shortly after Heidi's death to see if ¢muld collect Heidi's life
insurance.

Ploof's counsel during his trial (Trial CounsePresented evidence she
argued showed that Heidi had committed suicideoofPlestified that Heidi was
upset because a court had terminated her paregtés over a daughter from a
previous relationship, and because the adoptivenpdwad recently warned her not
to contact the child. Trial Counsel also presentestimony that Heidi had
previously used drugs and was listed on Delawaralsilt Abuse Registfy
because she had struck a resident at a nursing.h&te had lost her job at the
nursing home because of the incident. Also, Héidd been rebuffed by a
deliveryman after kissing him once and hugging kéwveral times.

Ploof stated that Heidi was unhappy with her jolth&t grocery store. On
the night of her death, she was upset after argwititgher supervisor and wanted
Ploof to meet her in Dover. Heidi met Ploof abadtion near the Dover discount
store where a passerby later found her body. Alegrto Ploof, Heidi began
crying about all her problems, especially the teation of her parental rights.
After Heidi refused to come home, Ploof began wajkaway from the car and

heard Heidi shoot herself. He stated that Heidd esmbidextrous and shot herself

®> Several attorneys represented Ploof during hil &md direct appeal. For simplicity and
clarity, we refer to Ploof’s attorneys collectivelysing the singular “she.”

® SeellDel. C.§ 8564 (describing the Adult Abuse Registry).
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with her left hand. Upon seeing his wife commiicgle, Ploof decided to move
Heidi’'s body to the discount store’s parking lotteat the police would find her
quickly. He claimed he did not report the suicizause he did not want people
to know about the termination of Heidi’'s parentghts and her other problems.
Ploof hoped that the police would treat Heidi's theas an unsolved murder. To
accomplish this plan, he took the Ruger, ammunjtaoa gun case and put them in
his truck. Then he got into the driver's seat @idils car—with her body still in
the same seat—and drove the car to the nearbyuthisstore. He denied owning
the Ruger. Ploof claimed he took it because hevikamgun dealer and hoped that
he and the gun dealer could trace the gun’s ot@fimd out how Heidi acquired it.

Ploof testified that he wrote the letters purpatio be from Heidi's real
killer because his cellmate had told him that tbkcp would have to release him if
he did so. He denied that he had serious mondyems and denied ever owning
a Ruger, though he admitted owning the .45-calisol.

The State presented rebuttal witnesses after tfenske rested. Notably,
Heidi's left-handed brother testified that Heidi svaight-handed and that he

remembered because he had to adjust his fishirgsoalhat Heidi could use it.



After deliberating for two hours, the jury foundbBf guilty of Murder in the

First Degre€.
C. Ploof's Penalty-Phase Trial and Direct Appéal

Because the jury found Ploof guilty of Murder iretRirst Degree, the trial
judge conducted the penalty hearingDdl. C.§ 4209 required. The State relied
on two statutory aggravating factors in seekingdkath penalty: (1) murder for
pecuniary gain and (2) murder that was premeditatetithe result of substantial
planning’® Defense Trial Counsel relied on twelve mitigatioigcumstances,
including Ploof's background and his history of igal employment. Trial

Counsel also argued that Ploof had a distinguishiétary career and was unlikely

" The jury also found Ploof guilty of Possessionaofirearm During the Commission of a
Felony.

8 For the reasons stated in Part lihfra, we do not discuss Ploof's penalty phase clainthis
opinion. We will describe the penalty phase inatge detail after the Superior Court judge
supplements his analysis.

® Under Delaware law, any person convicted of Muidehe First Degree shall be punished by
death or life imprisonment. 1Del. C.8§ 4209(a). Thgury must unanimously find that the State
has proven at least one statutory aggravating mistance beyond a reasonable doubt before the
court can impose the death penaltid. 8 4209(d)(1). The jury must also tell the triatge
whether it believes that the aggravating circunttanoutweigh the mitigating circumstances
and the number of jurors who vote each whl.§ 4209(c)(3). To impose the death penalty, the
judgemust find that the aggravating circumstances owwéne mitigating circumstances by a
preponderance of the evidencdd. § 4209(d)(1). The judge is not bound by the jury’s
recommendation regarding whether the aggravatimgumistances outweigh the mitigating
circumstances.ld.; see also Norcross v. Statg6 A.3d 756, 77071 (Del. 2011) (explaining
Delaware’s statutory scheme)his scheme differs from some of our sister stateghich ajury
imposes the death penalty if it unanimously conetuthat an aggravating circumstance exists
and unanimously concludes that the aggravatingumistances outweigh any mitigating
circumstancesSee, e.g42Pa. Cons. Stat. An&.9711(c).

1911 Del. C.§ 4209(e)(1)(0), (u).



to commit any future violent crimes. The Statesprged testimony regarding
Ploof’s previous encounters with the law, his cartdn prison, and from Heidi's
family.

The jury unanimously found that Ploof killed Heifdir pecuniary gain®
The jurors also unanimously recommended that al @lggravating evidence
outweighed all the mitigating evidence. The tripldge reviewed the
recommendation, found that the aggravating circantds outweighed the
mitigating circumstances, and imposed the deathlpeli

Ploof's counsel (Appellate Counsel) appealed theviobion, claiming that:
(1) the trial judge erroneously refused to suppessdence tainted by iranda v.
Arizona? violation, (2) two of the State’s peremptory chatjes violatedatson v.
Kentucky'* (3) the prosecutor’s reference to Ploof’'s “puldliefender” prejudiced
him, (4) the trial judge erroneously denied Ploofi®tion to bifurcate the

sentencing hearing, and (5) Ploof's death sentemas disproportionate to

X The jury voted 11-1 that the State had establishatthe murder was premeditated and the
result of substantial planning.

12 p|oof I, 2003 WL 21999031, at *5 (Del. Super. Aug. 22,200
13384 U.S. 436 (1966).

14476 U.S. 79 (1986).
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sentences imposed in similar caSedVe rejected each argument and affirmed the
conviction™®
D. Postconviction Proceedings

On July 6, 2005, Ploof filed pro semotion for postconviction relief under
Superior Court Criminal Rule 61. After the Statled an answer to Ploof's
motion, Ploof was assigned counsel who supplemepkeaolf’'s pro semotion and
replied to the State’s answer. That attorney wasi®ed because of a conflict, and
a new attorney was appointed and was eventuallysext without having filed
anything further. Finally, another attorney wasigised and further amended and
supplemented Ploof's motion.

At the postconviction relief hearing, Ploof offertdte testimony of Ashley
Hurley, Ploof's daughter from a previous marriageurley testified that she saw
Heidi every other weekend and that they had a clets#tionship. She also
testified that Heidi was left-handed and unhappgralosing her parental rights
over her daughter. When Hurley heard that Heidi deed, she immediately
suspected that Heidi had killed herself. Ploof@stponviction counsel also

presented testimony from Dr. Werner Spitz, a faepathologist, who disagreed

15Ploof I, 856 A.2d 539, 541 (Del. 2004).

161d. at 540.
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with aspects of Tobin’s trial testimony and statkdt it was possible that Heidi
had committed suicid€.

At the postconviction hearing, Ploof presented naitigation evidence
about his childhood and his military record. Taunsel had investigated Ploof’s
upbringing, but Ploof had reported a normal chilothand his parents, Gerald and
Shirley Ploof, had corroborated his story. Althbulgial Counsel had a document
indicating that the State of New York had involuiiyaclosed the Ploofs’ foster
home in 1984, she did not recall seeing the smepdige describing the closure.
Trial Counsel testified about her investigations@aions, and decision-making
process during her representation of Ploof.

Ploof's postconviction counsel presented testimémymn several former
Ploof foster children and expert testimony fromsgghologist. The former foster
children testified that Ploof's father, Gerald Hl¢Gerald), had sexually abused
them and physically abused Ploof. Ploof's motl&hirley Ploof (Shirley), was
extremely strict and distant from the family. T&&ate of New York closed the
Ploofs’ foster home because it received compldimas Ploof had sexual contact
with the foster children.

After hearing testimony and considering the parse®missions, the judge

denied Ploof’'s motion for postconviction reliéf.Ploof appealed.

17 We discuss Spitz’s testimony in greater detafbant 111.C.linfra.
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1. STANDARD OF REVIEW
We review a Superior Court judge’s decision to dpogtconviction relief
for an abuse of discretidd. When deciding legal or constitutional questions,
apply ade novostandard of review’
1. ANALYSIS

A. Standards Governing Postconviction Relief ProceagBnand Ineffective
Assistance of Counsel Claims

Superior Court Criminal Rule 61 governs postconerctrelief motions.
Rule 61 is intended to correct errors in the tp|dcess, not to allow defendants
unlimited opportunities to relitigate their convwists. There are several limitations
on the availability of postconviction relief. Riysdefendants must file
postconviction relief motions no more than threargeafter their conviction
becomes final’ If a defendant asserts a ground for relief trmtld have been
asserted in the proceedings leading to the coowicte court cannot grant

postconviction relief unless the defendant showsseafor relief and prejudice

8 ploof 11, 2012 WL 1413483, at *1 (Del. Super. Jan. 30, 2012

19 Swan v. State28 A.3d 362, 382 (Del. 2011) (citirgebroski v. Statel2 A.3d 1115, 1119
(Del. 2010)).

2014,

L Super. Ct. Crim. R. 61(i)(1) (1996). The Supefimurt shortened the filing period from three
years to one year in 2005. Super. Ct. Crim. Ri)@(
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from a violation of his right§® A defendant’s failure to assert a claim withie th
time limits, or to assert a ground for relief inetproceedings leading to his
conviction, will not bar postconviction relief ihé defendant raises a colorable
claim that there was a miscarriage of justice beeanf a constitutional violation
that undermined the proceedings’ fundamental lggateliability, integrity, or
fairness®®> Finally, a court cannot reevaluate formerly adjated claims unless
reconsideration is warranted in “the interest sfige.”*

Many of Ploof’s claims assert that Trial Counselppellate Counsel were
ineffective. We generally decline to consider faefive assistance of counsel
claims in a direct appeal so that the defendantfalyrinvestigate the issue in a
postconviction proceedirfj. Therefore, Rule 61(i)(3) does not bar Ploof’s
ineffective assistance of counsel claims. To aealyese claims, we turn to the
well-worn standards articulated by the United &te&8epreme Court iBtrickland

v. Washingtorl® Stricklandestablishes a two-pronged test to determine whether

defendant was denied his Sixth Amendment right ffleceve assistance of

22 Super. Ct. Crim. R61(i)(3).
23 Super. Ct. Crim. R61(i)(5).
24 Super. Ct. Crim. R61(i)(4).
25 3ahin v. State7 A.3d 450, 451 (Del. 2010).

26466 U.S. 668 (1984).
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counsef’ “First, the defendant must show that counsel'sfopmance was

8 To meet this standard, the “defendant must sHmat tounsel's

deficient.
representation fell below an objective standardeasonablenes$? “Second, the
defendant must show that the deficient performamegudiced the defensé””
“This requires showing that counsel's errors wepessrious as to deprive the
defendant of a fair trial, a trial whose resultéfable.®*

The United States Supreme Court has cautioned ueglitoinate the
“distorting effects of hindsight” and “indulge ar@hg presumption that counsel’s
conduct falls within the wide range of reasonahlefgssional assistance” when
considering an ineffective assistance of counsgihtl’ We measure an attorney’s

conduct against an objective standard of reasonesde based on prevailing

professional norm& Although American Bar Association standards aneles to

2"|d. at 687. While the Sixth Amendment is not dire@pplicable to the State of Delaware, the
United States Supreme Court has applied the Sixtrerdiment to the states through the
Fourteenth AmendmentGideon v. Wainwright372 U.S. 335, 342-43 (1963).

28 Strickland 466 U.S. at 687.
291d. at 688.

%1d. at 687.

4.

%1d. at 689.

331d. at 688.

15



reasonableness, they are only guitfe4[S]trategic choices made after thorough
investigation of law and facts relevant to plausibbptions are virtually
unchallengeable; and strategic choices made a&$srthan complete investigation
are reasonable precisely to the extent that red®mnarofessional judgments
support the limitations on investigatiofr.”

To establish prejudice, “[tlhe defendant must shio&t there is a reasonable
probability that, but for counsel's unprofessionairors, the result of the
proceeding would have been differefft.” “A reasonable probability is a
probability sufficient to undermine confidence retoutcome”™—a lower standard
than “more likely than not¥ These standards frame our analysis of Ploofs
postconviction claims.

B. Does Rule 61 Bar Some of Ploof's Claims and has &ld¥Vaived Certain
Claims on Appeal?

1. Are Ploof's Claims Time Barred?
We begin by applying Rule 61's procedural bargstFthe State argues that
many of Ploof's claims are time-barred because pustconviction counsel

asserted new claims by amending his initial postmbdion relief motion after the

34 4.
3%%1d. at 690-91.
3¢1d. at 694.

371d. at 693-94.
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Rule’s three-year time period expir®d.We reject this argument. Because Ploof
filed a postconviction relief motion within threeears of his conviction, his
original motion was timely. The postconviction gedpermitted Ploof's counsel to
amend the original motion to add new claims undele®S1(b)(6). We hold that
Rule 61’'s time limit applies only to the initiallifig, and that Rule 61 grants
Superior Court judges discretion to permit defeslé&m amend their motions when
justice so require¥. Ploof's claims are not time-barred.

2. Can Ploof Incorporate Arguments by Referencing HiSuperior
Court Briefs?

Ploof requested an additional twenty pages of aagirfor his opening brief

in this appeal’ We granted Ploof’s request in part and allowed ta extend his

3 Super. Ct. Crim. R. 61(i)(1) (1996).

39 Super. Ct. Crim. R. 61(b)(6) (“A motion may be amed . . . at any time before a response is
filed or thereafter by leave of court, which sHadl freely given when justice so requiressge
also Poole v. Staje86 A.3d 513, 518 (Md. Ct. Spec. App. 2012) (carisy similar language
and holding that “[a]s long as the petition thagjine the proceeding is timely filed, amendment
of that petition is freely allowed”). We also ndteat the parties’ appellate briefs do not address
the scope of the “relation back” doctrine applieabd amendments in civil proceedingSee
Super. Ct. Civ. R. 15(c). Unlike the federal habearpus statute, Rule 61's amendment
provision does not explicitly incorporate civil pedure rules.CompareSuper. Ct. Crim. R.
61(b)(6) (providing that postconviction relief mmts may be amended “by leave of court, which
shall be freely given when justice so requiresVith 28 U.S.C. § 2242 (providing that
applications for a writ of habeas corpus “may besaded or supplemented as provided in the
rules of procedure applicable to civil actions'Jee also Mayle v. Feli%45 U.S. 644, 654-55,
662 (2005) (interpreting the “relation back” doog&iin a federal habeas corpus proceeding).
Although Superior Court Criminal Rule 57(d) incorates civil procedure rules so long as they
are not “inconsistent” with criminal procedure ileve do not address the relationship between
Superior Court Criminal Rule 61(b)(6) and Supe@aurt Civil Rule 15 because the parties have
not raised the issue.

0 SeeSupr. Ct. R. 14(d) (limiting opening briefs to tiifive pages).
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opening brief by ten pages. Ploof proceeded ttudscapproximately forty-five
additional pages of argument by describing claimssingle sentences and
incorporating by reference the Superior Court rfdéd as part of his appendix.
The State argues that Ploof has waived those claims

Under Supreme Court Rule 14, an appellant waiveargnment if he does
not argue its merits within the body of his openimigf** Our case law holds that
the opening brief musflly state the grounds for appeal, as well as the a¥gtan
and supporting authorities on each issue or cldinewersible error® If a party
only casually mentions an issue, that cursory itmeat is insufficient to preserve
the issue for appedl. “In order to develop a legal argument effectivellye
[0]pening [b]rief must marshal[] the relevant faatsd establish reversible error by

demonstrating why the action at trial was contrargither controlling precedent

“1 For example, Ploof argues that “his Sixth and Emmth Amendment rights to a fair and
impartial jury were violated when the [c]ourt deshieis request for a change of venue. ([App. to
Opening Br. A-1386-96]).” Opening Br. 42. Thisrgory description constitutes his entire
argument on that claim.

2 Supr. Ct. R. 14(b)(vi)(A)(3).

“3Roca v. E.I. du Pont de Nemours & C842 A.2d 1238, 1242 (Del. 2004) (citifgrnbull ex
rel. Turnbull v. Fink 644 A.2d 1322, 1324 (Del. 1994)).

*|d. (quotingKost v. KozakiewicZl F.3d 176, 182 (3d Cir. 1993)).
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or persuasive decisional authority from other lidons.”® If a party fails to cite
any authority in support of a legal argument, wk @éem that argument waivéd.
Supreme Court Rule 14 bars Ploof's attempt to ipo@ate arguments by
referring to the Superior Court briefs in his apgign Rule 14’s requirement that
Ploof raise thamerits of his argument within théody of his opening brief was
clearly not satisfied by Ploof combining a conchysstatement with a reference to
material outside of his brief. Other courts halg® &eld that an appellant may not
incorporate his trial court pleadings by refereficeThe reasons for this rule are
obvious. First, incorporating arguments by refeeeto trial court filings does not
address the trial judge’s reasons for rejectings¢holaims® Even though we

review legal issuede novg appellate briefs must explain why the trial jucge=d

*> Flamer v. State953 A.2d 130, 134 (Del. 2008) (citirRpssitto v. State298 A.2d 775, 778
(Del. 1972)).

“%|d. (citations omitted).

*" See, e.g.Northland Ins. Co. v. Stewart Title Guar. C827 F.3d 448, 452-53 (6th Cir. 2003)
(citations omitted) (condemning a party’s attemptiricorporate arguments by reference and
citing federal appellate decisions reaching ideticonclusions);see also United States v.
Jackson 549 F.3d 963, 972 n.6 (5th Cir. 2008) (“Arguménmyt reference is not permitted; an
appellant who requests ‘the adoption of previoulyd legal and factual arguments ...
abandon[s those] arguments by failing to argue tiretne body of his brief.” (alterations in
original)) (quotingYohey v. Collins985 F.2d 222, 224-25 (5th Cir. 1993@|adysiewski v.
Allegheny Energy Serv. Cor282 Fed. Appx. 979, 981 (3d Cir. 2008) (citiNgrthland Ins,
327 F.3d at 452)Snyder v. United State®3 Fed. Appx. 212, 213 (6th Cir. 2001) (citidgited
States v. Elder90 F.3d 1110, 1118 (6th Cir. 1996)).

8 See Gaines-Tabb v. ICI Explosives, USA,,Id60 F.3d 613, 623—-24 (10th Cir. 1998)
(“Finally . . . plaintiffs attempt to adopt the reatls they filed in the district court rather than
setting forth in their appellate brief their quamath the district court’'s reasoning. Like other
circuit courts, we do not consider this acceptaltpiment.” (citations omitted)).
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and cannot ignore the judge’s reasoriihgSecond, incorporating arguments by
reference to an appendix allows parties to ignolearly established page
limitations, leading to unfocused, ineffective amgnts®® Ploof's attempt to
incorporate his Superior Court filings doubled teagth of his forty-five page
brief, despite our having granted him additionagm Parties may use their
appendix to provide context and record supporttieir arguments; they cannot

transform the appendix into de factobrief>*

Finally, we note that the claims
incorporated by reference involve alleged violagioof federal constitutional
rights. Ploof’s failure to develop these argumesrisappeal is inconsistent with
his claim that the alleged constitutional violatare seriou¥’

We, therefore, conclude that Ploof has waived $saas he attempts to raise

by referring to the Superior Court briefs in higpapdix. Our rules and precedent

are clear, and to hold otherwise would create sty of our appellate process.

9 See id.We note that the postconviction judge addresseaf &loof’s claims in his opinion.

0 See DeSilva v. DiLeonardi81 F.3d 865, 866—67 (7th Cir. 1999) (“Petitiendirect us to a
document filed in the district court, but we havet mead it because adoption by reference
amounts to a self-help increase in the length efappellate brief. ... A brief must make all
arguments accessible to the judges, rather thathask to play archaeologist with the record.”
(citation omitted)).

>l SeeSupr. Ct. R. 14(e) (requiring the appendix to “@mtsuch portions of the trial transcript
as are necessary to give this Court a fair andratez@ccounof the contexin which the claim
of error occurred” and “contain such other partstioé record materialto the questions
presentetl(emphasis added)).

>2\We also note that Ploof did not discuss any aééhglaims during oral argument.
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We consider only the issues Ploof has properlygntesl to us under Supreme
Court Rule 14.

C. Did Ploof Receive Ineffective Assistance of Coungalring the Trial's
Guilt Phase?

Ploof argues that Trial Counsel provided ineffegtnepresentation during
his guilt-phase trial. He argues that Trial Colrsd®uld have consulted with a
ballistics expert, toxicologist, and forensic patigest in order to properly support
his theory that Heidi committed suicide. Ploofoatontends that Trial Counsel
should have presented more evidence that Heidi amasidextrous. Ploof next
asserts that Trial Counsel's questions during Dabodefferson’s cross-
examination were inconsistent with the suicide tiiend prejudiced his defense.
Finally, Ploof argues that Trial Counsel was inefifee because she failed to
attempt to rehabilitate or object to the dismissél prospective jurors who
expressed objections to the death penalty.

We begin by addressing the ballistics, toxicologgminant hand, and
forensic pathology issues. We then proceed toyaealwhether Ploof has
established Trial Counsel's alleged failures couttd ineffective assistance of

counsel.
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1. Trial Counsel’'s Failure to Investigate BallisticsToxicology, and
Dominant Hand Issues or to Consult with a Balliss¢ Toxicology,
or Forensic Pathology Expert

a. Tobin’'s Trial Testimony and the New Evidence fromha
Postconviction Proceedings

I. Ballistics Evidence

Ploof first argues that Trial Counsel was ineffeetbecause she failed to
adequately investigate ballistics evidence whikeparing for trial. At trial, Tobin
opined that the Ruger was fired six or seven inevesy from Heidi. Tobin noted
that it would be very difficult for a right-handemerson to shoot herself six or
seven inches away from her left side, althoughaghmitted it was possible Heidi
had committed suicide.

At the postconviction hearing, Spitz testified thratestigators needed to test
fire the Ruger to accurately determine its rafigéle noted that most self-inflicted
gunshot wounds are contact or very close rangeile\ke agreed with Tobin that
Heidi's wound was not a contact wound, he opineat the gun was fired at a
distance of less than five inches but more thahdrainch. He also admitted that

it was possible Heidi had shot herself.

>3 The State argues that the police officers did fiesthe Ruger, but the record reflects that the
officers only fired it to confirm it was the sameeapon that caused Heidi's death, not to
determine the range of fire.
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ii. Toxicology Evidence
At trial, Tobin testified that although preliminatgsting of Heidi’'s urine
revealed marijuana and several other substancefirmatory screenings for the
other substances had come back negative. The dthtet confirm the presence
of marijuana because it can remain in the bodyufprto two weeks after use,
therefore, further testing would not help invediiga determine how Heidi had
died. Tobin testified that the toxicology repontetefore did not impact her
conclusion regarding Heidi’'s cause of death. Intast, Spitz opined that Heidi
may have used marijuana within two days of herhdedloof contends that this
evidence would have bolstered his suicide theory.
lii. Evidence that Heidi was Ambidextrous
At trial, Heidi’s brother testified that Heidi wagght-handed. Because the
brother was left-handed, he recalled adjustingfisigng pole so that Heidi could
use it. Tobin also understood Heidi to be rightded. She testified that it would
be extremely difficult for a right-handed persorstwot herself on the left side of
her head at the angle and distance of the gundhatould be very difficult for
Heidi to shoot herself using heght hand on thdeft side of her face, and she
would have had difficulty aiming the gun using heft hand. Ploof, however,

testified that Heidi was ambidextrous.
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At the postconviction hearing, Spitz testified thégidi might have been
left-handed based on his review of two photograghdeidi holding objects in her
left hand. Trial Counsel had access to the phafuwg, but she did not present
them. Ashley Hurley, Ploof’s (but not Heidi's) dguer, testified that Heidi wrote
with her left hand. Trial Counsel did not intemwiddurley, but she did interview
two of Heidi's coworkers, who each stated that Heias right-handed.

Iv. Forensic Pathology Evidence

The State presented testimony from Tobin regartengple suicide rates at
trial. Tobin testified that women rarely commii@de using a firearm. Tobin had
performed thousands of autopsies during her cabegronly recalled seeing five
female gunshot suicides. In response to anothestigun, Tobin stated that
textbooks recommend that if a woman is found withganshot wound,
investigators should consider it a homicide untdyen otherwise. Tobin did not
believe that Heidi committed suicide.

At the postconviction hearing, Ploof presentedua\sshowing that between
one-quarter and one-third of female suicides in@olwvearms. Another study
indicated that firearms were the single most papsiacide method for women,
though women were still much less likely than menide a firearm. These studies

contradicted the textbooks Tobin cited. Spitzestathat he could not determine
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how Heidi had died based on the materials Ploofstgonviction counsel had
provided.

b. Did Trial Counsel's Alleged Deficiencies Establismeffective
Assistance of Counsel undétrickland v. Washington?

The United States Supreme Court has cautionecegutiy avoid academic
attempts to “grade counsel’s performante Stricklandis a two-pronged test, and
there is no need to examine whether an attornefonpeed deficiently if the
deficiency did not prejudice the defendaht.We therefore begin by analyzing
whether Ploof has establishstticklands “prejudice” prong’®

I. Ballistics Evidence

Had Spitz testified at trial, he could have digpufobin’s conclusion that
the fatal shot had been fired from six to sevemascaway, and testified that he
thought Heidi had possibly committed suicide. Spitestimony, however, is not
as helpful as Ploof asserts. Spitz’'s conflictingpeat testimony would merely
create a factual dispute for the jury—whether the gas held six to seven inches

from Heidi or somewhere between a half inch and fches away. Even if the

> Strickland v. Washingtor66 U.S. 668, 697 (1984).
®|d.

% 1d. (“If it is easier to dispose of an ineffectivenesaim on the ground of lack of sufficient
prejudice, which we expect will often be so, thatirse should be followed.”Bwan v. State28
A.3d 362, 391 (Del. 2011) (beginnings&ricklandanalysis with the test’s prejudice prong).

25



jury believed Spitz instead of Tobin, this conatusiwould still be several steps
removed from concluding that Heidi shot herself.

Other courts have overturned convictions becausettorney failed to
investigate ballistics issues, but those casesluadovery different facts. In
Troedel v. Wainwrightthere were two defendants and the crucial issa® who
fired the fatal shot’ The prosecution’s expert testified that the dééen had fired
the shot, but the defendant’s expert at the fedeabkas hearing showed that the
prosecution’s expert did not base his conclusiontlma tests the prosecution
conducted® Because the expert’s testimony was the only \may the jury could
have found beyond a reasonable doubt that the dief¢mad fired the lethal shot,
trial counsel's failure to investigate prejudiceue tdefendar Similarly, in
Harris ex rel. Ramseyer v. Blodgetivo defendants were accused of killing the
victim.®® Defense counsel failed to discover that the itigang officer did not
think that two people shot the victim, given thedton of the entry wounds and
that the officer believed the victim had collapsedmediately, making it

impossible for the first shooter to pass the guthtdefendant to take a second

> 667 F. Supp. 1456, 1461 (S.D. Fla. 1986Jd sub nomTroedel v. Dugger828 F.2d 670
(11th Cir. 1987).

81d. at 1462.
¥ d.

0853 F. Supp. 1239, 1256 (W.D. Wash. 198#) sub nom. Harris ex rel. Ramseyer v. Wood
64 F.3d 1432, 1435-36 (9th Cir. 1995) (noting thatstate did not appeal the ballistics issue).
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shot. ®*  This evidence would have made it unlikely thag¢ thefendant had
murdered the victinf>

Spitz’s ballistics testimony was less relevanPtoof's case. Moreover, it
did not conflict with Tobin’s testimony in the samay as the new evidence in
Troedel and Harris, which directly contradicted the prosecution’s evice
regarding a crucial issue in the case. Here, Sg#stimony indicated that the gun
may have been slightly closer to Heidi, but thistiteony was completely
consistent with the State’s murder theory. Spiididated that suicide was a
possibility, but Tobin also conceded that she caudd rule out suicide. This
ballistics testimony may have helped Ploof's deéemsarginally, but it is not
sufficient to establish prejudice und&trickland

il. Toxicology Evidence

Ploof has also failed to establish that Trial Czelis failure to consult with a
toxicologist prejudiced him. While Tobin testifigtdiat Heidi could have used
marijuana as long as two weeks before her deatitz Splieved that Heidi had
used marijuana within two days of her death. NegtaSpitz did not state that
Heidi was under the influence of any other drugritlea time of her death. As the

postconviction judge noted, even if Heidi had baerder the influence of

4.

2 See id.
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marijuana, that does not create a reasonable ghitypdbat a jury would have
determined that she committed suicideThe jury knew that Heidi had abused
drugs and that the preliminary toxicology reporioated that Heidi may have
used marijuana during the previous two weeks. Hiistang that Heidi had used
marijuana in the two days preceding her death dm#smeasurably alter this
analysis and, therefore, does not establish preguaindeiStrickland
iii. Evidence that Heidi was Ambidextrous

Similarly, additional evidence that Heidi was an#xttous would be of little
benefit to the defense. If Trial Counsel had pne=® additional testimony and the
photographs, that would have further supported fRlocdaim that Heidi was
ambidextrous, and would have created a credilijugstion for the jury because
Heidi's brother testified that Heidi was right-haadd The jury would not
necessarily have resolved this issue in Ploof'®ifavEven if the jury determined
that Heidi was ambidextrous, this determination Mfomave made the suicide
theory less physically unlikely. In short, if Tri&ounsel had presented the
additional evidence, it would have created a chétyilglispute that, if resolved in
Ploof's favor, would have marginally bolstered tpbysical possibility of the
suicide theory, but not increased the likelihooat tHeidi had killed herself. Even

viewed in conjunction with Spitz’'s opinion that theapon had been fired slightly

53 Ploof 111, 2012 WL 1413483, at *7 (Del. Super. Jan. 30, 2012).
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closer to Heidi's head, the additional testimongareling handedness would have
made only a negligible difference. The handedresdence falls far short of
establishing prejudice und8trickland
Iv. Forensic Pathology Evidence

Nor does Trial Counsel’s failure to consult withfaxensic pathologist to
impeach Tobin’s trial testimony establish prejudiseder Strickland If Trial
Counsel had consulted with a forensic pathologiseé could have shown that a
substantial number of female suicides involve finresand that studies contradict
statements in the textbooks that a female deatigumghot can be presumed a
homicide until proven otherwi$é. While Trial Counsel's omission might be
prejudicial if there had been less direct and enstantial evidence of murder, we
are satisfied that Tobin's statistical testimonyayed little role in the jury’s
decision. Ploof does not controvert Tobin’s startithat she had observed only
five female suicides using firearms and Ploof'sdsta indicate that women are
much less likely to kill themselves with firearnisah men. Although consulting
with a forensic pathologist could have called T&bigeneralized statements into
guestion, it would not have measurably alteredbance of the evidence, which

overwhelmingly favored the State’s murder theory.

% Seel.W. Eisele et alSites of Suicidal Gunshot Woun@s6 J. Forensic Sci. 480, 483 (1981)
(stating that the study’s findings contradict amothuthor’'s statement that a woman who dies
from a gunshot should be presumed to be a homieatien until proven otherwise).
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v. Cumulative Prejudice

In sum, Ploof’'s new evidence might have movedshiside theory closer to
the realm of physical possibility, but it does reddress the ample witness
testimony, Ploof’s inexplicable conduct, and thieeotevidence weighing in favor
of guilt. If Trial Counsel had done everything ®mow contends she should have
done, the jury would have heard (1) the gun migivehbeen fired slightly closer
to Heidi’'s head, (2) Heidi may have used marijuastfiin two days of her death,
(3) Heidi's stepdaughter thought Heidi was left-tiketh and two photographs show
Heidi holding objects in her left hand, and (4)igngicant percentage of female
suicides involve guns.

The suicide theory Ploof offered at trial foundkr@n numerous grounds
independent of Tobin’s testimony. Ploof testifiht, after seeing Heidi shoot
herself, he got into the same seat where Heididyday and drove her to the
discount store. That testimony conflicted with thestimony of a neutral
eyewitness who saw Ploof in thmassengerseat of Heidi's car and a woman
driving the vehicle. The new evidence does nadrdtendricks’s testimony that
Ploof had told her to move into his house on Novent or Jackson’s testimony
that his wife angrily exclaimed that Ploof had drie collect Heidi’s life insurance.
Nor does this new scenario address Ploof’s dectsig@ive his gun and gun case to

a friend and then to tell the police that he ownedguns. Even at trial, Ploof's
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testimony that he did not own the Ruger conflictedh that of multiple
iIndependent witnesses who stated that Ploof owhedgun. Finally, Ploof's
decision to write two letters, purporting to benfrddeidi’s real killer and stating
that Heidi had been having an affair, conflictshnitis testimony that the entire
reason for concealing Heidi’'s suicide was to prioker reputation.

Ploof cites several court decisions overturningvictions because attorneys
failed to consult with experts. The expert testijmon those cases, however,
fatally undermined the prosecution’s expert witessswho provided the only
corroborating evidence in the case. GQarsten v. Senkowsld child sexual abuse
case, the prosecution’s case relied on the victigg§imony and medical expeffs.
If the defense attorney had consulted with an @éxperwould have discovered that
the medical evidence did not corroborate the vististory—which was critical
because the victim’s testimony provided the onhedii evidenc&® In contrast to
Gersten Tobin’s testimony was far less important to that& which had ample

direct and circumstantial evidence that Ploof medeHeidi. Also in contrast to

%5426 F.3d 588, 608 (2d Cir. 200%ee also Pavel v. Hollin261 F.3d 210, 227-28 (2d Cir.
2001) (holding that the petitioner had establispegjudice when his attorney could have found
experts who would testify that the prosecution’glesce was inconsistent with the frequency of
abuse the victims allegedjlolsomback v. Whitel 33 F.3d 1382, 1388 (11th Cir. 1998) (holding
that the defendant had established his counselivedfective because expert testimony would
have revealed that the child’s account of the abwas “medically impossible” (citations
omitted)).

% Gersten 426 F.3dat 608, 611-12.
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Gersten Spitz’'s testimony did not conflict with the proséou’s theory of the
case. Spitz noted that it was possible Heidi lmadmitted suicide but did not state
that his findings were inconsistent with murder.

Even if it was assumed that Trial Counsel’s failtoepresent ballistics,
toxicology, forensic, and dominant hand evidendebielow an objective standard
of reasonableness, Ploof cannot show that Trialn€elis alleged deficiencies
prejudiced him. It was Ploof’s inexplicable contlaad the contrary testimony of
multiple independent witnesses that caused thetpungject his suicide theory—
not Trial Counsel’s failure to dispute issues tange to the question of how Heidi
died. Even if Trial Counsel had presented theidim$, toxicology, forensic
pathology, and dominant hand issues to the jurgt Would not have created a
reasonable probability of a different result. Besmwe hold that Ploof has failed
to establish prejudice und8&trickland we do not address whether Trial Counsel’s
conduct fell below an objective standard of reabtereess.

2. Trial Counsel’'s Failure to Cross-Examine Deborah fferson in
Keeping with a Single, Coherent Defensive TheBry

Ploof next claims that Trial Counsel was ineffeetibecause her cross-

examination of Deborah Jefferson was inconsistertih Whe defense’s suicide

®7 Although Ploof also incorporated this argumentréferencing his Superior Court briefs, he
addresses the merits of the issue in the briefdybhehen analyzing whether Trial Counsel’s
deficient performance prejudiced him, so we wilhsialer this argument.
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theory. Trial Counsel asked Jefferson severaltgpresthat seemed to cast doubt
on Jefferson’s identification of Ploof as the mdwe saw on the night of Heidi's
death®® This was allegedly inconsistent with Ploof’s sdéc theory, which
conceded Ploof's presence at the discount storertight. Ploof claims this
guestioning prejudiced him because it undermined diedibility of his suicide
theory.

This alleged deficiency also fails to me&dticklands prejudice prong. At
worst, the line of questioning neither helped niodbkred Ploof’'s defense, because
he admitted that he was at the store on the nigHedali’'s death. Trial Counsel’'s
attempts to cast doubt on Jefferson’s recolleatnay have been “inconsistent” in
the sense that Ploof conceded he was at the dtatethey did not directly
contradict the suicide defense. Arguably, thessstions benefited Ploof, because
they called Jefferson’s recollection into doubteffdrson testified that she saw
Heidi driving the car into the parking lot and sBlwof in the passenger seat. This
testimony was devastating, because Ploof claimatiité had driven the car into
the parking lot and that Heidi was already deadrial TCounsel's attempt to
highlight discrepancies in Jefferson’s testimonwyldohave caused the jurors to

discount her entire recollection, including heratggion of Heidi driving the car

% For example, Jefferson initially told the polideat the man had a mustache and incorrectly
described Ploof’s clothing’s color.
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and Ploof riding in the passenger seat. Becaugeiraonsistency in cross-
examination was at worst neutral to Ploof and asfyulaeneficial to him, Ploof has
not established prejudice. Even combined with eliglence discussed in Part
[11.C.1 suprg the cumulative effect of Trial Counsel's purpdrterrors falls far
short of establishing a reasonable probability diferent result.
3. Trial Counsel’'s Failure to Rehabilitate or Objecbtthe Dismissal of
Jurors Dismissed for Cause Due to Their Beliefs Reding the
Death Penalty’

Ploof next argues that Trial Counsel should havengited to rehabilitate
prospective jurors who were dismissed due to tiews on the death penalty or
objected to their dismissal$. In Witherspoon v. lllinois the United States
Supreme Court held that prospective jurors maybeoexcused for cause merely
because they voiced general objections to the desthlty or had “conscientious

or religious scruples against its inflictio.” The Court clarifiedWitherspoonin

Wainwright v. Witt holding that a prospective juror may be excluftedcause if

% Ploof addresses Trial Counsel's conduct dunmgr dire with his guilt phase claims,
presumably becausmir dire occurred before trial. We note that any prejudiesulting from
Trial Counsel’s failure to rehabilitate or objeotthe dismissal of these jurors would only affect
Ploof during the trial's penalty phase. Ploof doed argue that these jurors would have
acquitted him, only that they would not have recanded that the judge impose the death
penalty.

0 Although the postconviction hearing judge’s anmlyfocused on Amy Kellam, Ploof's
Superior Court briefing fairly presented the issoiemultiple prospective jurors, so we do not
limit our analysis to Kellam.SeeSupr. Ct. R. 8.

"L Witherspoon v. 1llinois391 U.S. 510, 522 (1968).
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“the juror's views would ‘prevent or substantialiypair the performance of his
duties as a juror in accordance with his instructicand his oath.” The
prosecution does not need to prove the juror’s wigls unmistakable clarity® We
give trial judges broad discretion in deciding Wiegta potential juror should be
excused for causé.

Ploof has not shown that Trial Counsel’'s conductrduvoir dire prejudiced
him. Both on appeal and before the postconviciumige, Ploof focuses on
prospective juror Amy Kellam’'svoir dire examination. Kellam initially
responded, “Yes,” when the trial judge asked heshé believed a life sentence
was the only appropriate punishment for first-degneurder. But, Kellam later
replied, “Yes,” when the trial judge inquired whethshe could recommend a
sentence of death if the law and evidence so wiadaregardless of her personal
feelings’ Later in thevoir dire, however, the following exchange occurred:

The Court: Could you vote to impose the death pgRal

Kellam: Could | vote . . . no, no.

2 Wainwright v. Witt 469 U.S. 412, 424 (1985) (quotifglams v. Texas448 U.S. 38, 45
(1980)).

d.

"4 Swan v. State28 A.3d 362, 389 (Del. 2011) (citindanleyv. State 709 A.2d, 643, 655 (Del.
1998)).

> App. to Opening Br. A-1549-50, A-1552.
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The Court: | asked you could you vote to impose dbath penalty,
you answered no. Would you explain why you ansd/ei?

Kellam: Well, I don’t think nobody [sic] should kgiven the death
penalty.

The Court: Is that under any circumstances?

Kellam: Yes’®

Trial Counsel advised the court that because Keflaanswers were
ambiguous, she would not take a position in respaoghe State’s challenge for
cause. As the postconviction judge found, dedgdlkam’s initial contradictory
answers, she clearly stated at the end ofdiredire that she could not recommend
the death penalty under any circumstariesn light of this clear statement, the
trial judge acted well within his broad discretitmexcuse Kellam for cause. We
cannot discern even a reasonable probability thatt@mpt at rehabilitation or an
objection from Trial Counsel would have stood ahgrce of success.

Ploof’s generalized ineffectiveness claims basedioal Counsel’s failure
to object to Eileen Adriance’s, Corey Garnett’'sd &aulette Darling’s exclusions

for cause also fail to mestricklands prejudice prond® Adriance stated that she

®1d. at A-1557-58 (first omission in original).
""Ploof IIl, 2012 WL 1413483, at *11 (Del. Super. Jan. 30,2301

"8 Ploof also stated that Trial Counsel was ineffectior failing to object to the striking of
prospective juror Susan Smith for cause, howewerrecord reflects that the State immediately
used a peremptory challenge on Smith after thejtrilge denied the challenge for cause. App.
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did not believe in the death penalty and said,eé$y]sir, | would have a problem
with that,” when asked whether her beliefs wouldbstantially impair her
performance as a jurdt. Garnett gave inconsistent answers. He initiatiyeed
that, while he believed a life sentence was thg apbropriate sentence for first-
degree murder, it would not impair his ability stommend a death sentence if the
law and evidence warranted it. Later, however,n@trstated that he could not
render a guilty verdict knowing that the defendaght receive the death penalty.
Darling agreed that a person convicted of firstrdegnurder should automatically
be given a life sentence and that she would votiavor of it regardless of the
judge’s instruction&’

Under these circumstances, Ploof cannot show thalt Tounsel’s failure to
ask the trial judge to undertake further questignior to object quixotically to

each juror stricken for cause, created a reasompablebility of a different resuft.

to Opening Br. A-1593-94. Accordingly, Ploof's ioharegarding Smith fails on prejudice
grounds, because the trial juddeniedthe challenge for cause.

®1d. at A-1545.
801d. at A-1566-67.

81 See Keith v. Mitcheld55 F.3d 662, 677—78 (6th Cir. 2006) (holdingt thalefendant could
not establistBtricklands prejudice prong because “any erroneous exclusi@n impartial juror
was harmless because we have every reason to é¢hievreplacement was also an impartial
juror. [The defendant] does not dispute that he wanvicted and sentenced by an impartial
jury, and he presents no reason to think that y gamposed of a slightly different set of
impartial jurors would have reached a differentdvetr”); Williams v. Colling 16 F.3d 626, 633
(5th Cir. 1994) (“[A]ny attempts at rehabilitatiomould have been futile because these venire
members would not have been able to function ptper jurors . . . . Accordingly, counsel's
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We reject the contention that an attorney must atbje every potential juror
dismissed for cause. That strategy would causattbeney to lose credibility with
the trial judge and hinder the attorney’s ability raise a meritorious objection.
Ploof has not shown that Trial Counsel was ineifecby failing to rehabilitate
these prospective jurors or to object to the fudlge’s decision to excuse them,
because Ploof has not established that the trdggumight have allowed these
people to serve. Nor has he shown any reasonatibalmlity that the trial’'s result
would have been different.
4. Ploof’s Other Guilt-Phase Ineffectiveness Claims

Ploof incorporates several additional ineffectigsistance of counsel claims
by referencing his briefing in the Superior Coufor the reasons stated in Part
[11.B.2 supra we conclude that Ploof has waived these claintaloee he did not

address these arguments’ merits within the bodybpening brief?

decision not to rehabilitate these venire membert® @bject to their removal for cause cannot
be said to be deficient performance.”).

82 ploof claims that Trial Counsel was ineffective &) failing to request a mistrial or a more
detailed curative instruction following an improprmment during closing arguments; (2) not
requesting additionaloir dire before the penalty phase because the prosecuticthilpress that
Ploof was a “cold-blooded killer” after the jurytuened a verdict; (3) not renewing a change of
venue motion; and (4) failing to request that @jwho may have fallen asleep and a juror who
allegedly discussed the case with a coworker faligwhe guilt phase of the trial be dismissed.
Although Ploof also incorporates his claim regagdifrial Counsel’s questioning of Deborah
Jefferson via reference to his Superior Court brigE presents substantive argument elsewhere
in his brief and therefore did not waive the clai8ee suprdart I11.C.2.
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D. Appellate Counsel’s Failure to Raise Meritoriousdges on Appeal

Because we are remanding Ploof's penalty phasensldor the reasons
discussed in Part lll.knfra, we next address Ploof's arguments that Appellate
Counsel ineffectively represented Ploof during dhiect appeal. Ploof contends
that Appellate Counsel was ineffective because dilenot raise all “arguably
meritorious” issues on appeal. A defendant’'s righteffective assistance of
counsel extends to his app8il. Although the United States Supreme Court
developed thé&tricklandtest to evaluate trial counsel, we also applyStrekland
test to evaluate appellate counsel’s perform&hce.

Although a defendant is entitled to effective assise of counsel during an
appeal, this does not mean that his attorney naist every nonfrivolous isse.
A defendant can only show that his appellate cdunséectively represented him
where the attorney omits issues that are clearbnger than those the attorney

presented® To determine whether a defendant has been poejdidiecause his

8 Euvitts v. Lucey469 U.S. 387, 396-97 (1985).

8 Flamer v. State585 A.2d 736, 753 (Del. 1990) (citi®jrickland v. Washingtor66 U.S. 668
(1984)); see also McKee v. United Statd$7 F.3d 103, 106 (2d Cir. 1999) (citindayo V.
Henderson 13 F.3d 528, 533 (2d Cir. 1994)) (applying thicklandtest to review appellate
counsel’s effectiveness).

8 Jones v. Barne9l63 U.S. 745, 754 (1983).

8 Fautenberry v. Mitchell515 F.3d 614, 642 (6th Cir. 2008) (citiMpnzo v. Edwards281
F.3d 568, 579 (6th Cir. 2002)).
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attorney failed to raise an issue on appeal, wenbleg considering the issue’s
merits®’

Here, Ploof argues that Appellate Counsel was @aéffe because she only
raised five claims on appeal, instead of all “atgyanmeritorious” claims. Ploof’s
Appellate Counsel raised five claims: (1) the tjadlge erroneously admitted
evidence tainted by Miranda v. Arizon& violation; (2) duringvoir dire, the
prosecutor's peremptory challenges violatBatson v. Kentucky (3) the
prosecutor’'s reference to Ploof's “public defendpréjudiced him; (4) the trial
judge should have bifurcated the sentencing heaang (5) his sentence was
disproportionaté’

Although Ploof does not identify which addition#hions Appellate Counsel
should have raised, he cross-references otheoseatif his opening brief. Ploof
argues that Appellate Counsel was ineffective beeahe failed to appeal the trial
judge’s decision to dismiss for cause potentialogsir who expressed their
disagreement with the death penalty. Ploof crefsrences the claims he

attempted to raise by referring to his Superior i€blings earlier in his brief, and

8 Hawkins v. Hannigan185 F.3d 1146, 1152 (10th Cir. 1999) (citidgrker v. Champion148
F.3d 1219, 1221 (10th Cir. 1998)) (“If the omittedue is meritless, then counsel’s failure to
raise it does not amount to constitutionally inefifee assistance.”).

8384 U.S. 436 (1966).
89476 U.S. 79 (1986).

%0 Ploof II, 856 A.2d 539, 541 (Del. 2004).
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he appears to argue that Appellate Counsel waeoiefe because she failed to
raise those issues on app¥alWe have already concluded that Ploof waived these
claims. Because Ploof merely cross-referencemsléie has waived, we analyze
only Ploof's claim regarding jurors dismissed dodlieir disagreements with the
death penalty.

Ploof claims that Appellate Counsel was ineffectberause she failed to
appeal the trial judge’s decision to dismiss juretso voiced objections to the
death penalty. That claim must fail for the sammasons we rejected Ploof's
parallel claim against Trial Counsel—the claim ieritless’® Therefore, Ploof has
failed to show a reasonable probability of a ddfdar outcome on appeal if
Appellate Counsel had raised the is¥lieBecause Ploof has not demonstrated

prejudice, his ineffective assistance of counsahtifails undeStrickland

1 Opening Br. 18 (“Many issues were raised or cameluring Mr. Ploof’s trial, which [sic]
could have been raised on appe&eeappellate counsel deficiency issues raisagra and
infra.”).

%2 See suprdart 111.C.3.

% Although we do not reach whether Appellate Coussebnduct fell below an objective
standard of reasonableness, we note that othetscbave rejected Ploof's contention that his
counsel's failure to appeal all “arguably meritaisd issues constituteper se deficient
performance.See, e.gFautenberry v. Mitchell515 F.3d 614, 642 (6th Cir. 2008) (citidgnes

v. Barnes 463 U.S. 745, 752 (1983)) (holding, in a deathghty case, that “[tjhe mere fact that
appellate counsel confined their appeal to seveunes does not establish that counsel were
ineffective; it is often best to filter out less merious issues so that counsel can emphasize
those that present the best opportunity for relirebppeal.”’). While the ABA Guidelines for the
Appointment and Performance of Defense Counsel @atld Penalty Cases may indicate
otherwise, these are only guides to reasonablenessts definition. Bobby v. Van Hoqkb58
U.S. 4, 8 & n.1 (2009) (citingtrickland v. Washingterd66 U.S. 668, 688 (1984)) (criticizing
the Sixth Circuit for treating the ABA Guidelines mexorable commands).
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E. Ploof's Constitutional Claims

Ploof raises numerous constitutional argumentsinaigya incorporating his
Superior Court briefs by referente. For the reasons discussed in Part I11.B.2
supra Ploof waived these arguments by failing to adsltee merits of the issues
in the body of his opening brief. These claimsals® independently barred under
Rule 61, because Ploof did not assert them in tioegedings leading to his
conviction and did not establish cause for thedaulis and prejudice resulting
from them® Additionally, Ploof'sBatson v. KentucKky claim is independently
barred because we addressed that issue during<Pttafct appeal’ In order to
invoke the “interest of justice” exception to thisocedural bat® Ploof “must

show that subsequent legal developments have sxV/#adt the trial court lacked

% Ploof argues that his constitutional rights weimated when (1) the State used a peremptory
challenge to remove an African-American woman frtme jury pool; (2) the trial judge
dismissed several jurors because they would nobsmpghe death penalty; (3) the trial judge
denied his request for a change of venue; (4) tageSmproperly commented on his right to
remain silent; (5) the State called him a “colddaled” killer; (6) the trial judge refused to
dismiss a juror after the juror may have fallereapl (7) the trial judge refused to dismiss a juror
who discussed the case with coworkers; (8) theeStdatoduced evidence of Ploof's previous
arrest for assault; and (9) the State used handwg/semples Ploof wrote at the State’s behest to
conclude he authored two letters introduced aseewiel.

% Super. Ct. Crim. R. 61(i)(3). Although Ploof misineffective assistance of counsel claims
for some of these arguments, which might estaluéise and prejudice, Ploof has waived these
claims by failing to discuss the merits in the bafiyis opening brief.

% Batson v. Kentuckyt76 U.S. 79 (1986).
9 Ploof I, 856 A.2d 539, 547 (Del. 2004).

% Super. Ct. Crim. R. 61(i)(4).
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the authority to convict or punish hir?” As the postconviction judge found, Ploof
provided no reason to reconsider our holding (amited to acknowledge its

existence). He merely recites information that weaailable to both the trial judge
and to this Court on appeal. Ploof’s failure et@argue that the interest of justice
requires us to reconsider our earlier holding barsfrom rearguing this claim.

F. Did Ploof Receive Ineffective Assistance of Coungrlring His Penalty-
Phase Trial?

Finally, we turn to Ploof's claims concerning thenglty phase of his trial.
Ploof raises several ineffective assistance of seurclaims based on Trial
Counsel’s failure to investigate and present aolol#i mitigating evidence during
the trial’s penalty phas€® The postconviction judge held that Ploof had not
established either prong of ti&tricklandtest based on Trial Counsel's conduct
during the penalty phas&. He dismissed the prejudice argument by concluding
that he could not say “that any of the prolongestdp child information probably

could have made any impact, even if present®d.”

% Flamer v. State585 A.2d 736, 746 (Del. 1990).

19 ploof specifically points to additional evidenagarding his military service and evidence
that he grew up in an abusive home.

191 ploof 11, 2012 WL 1413483, at *9 (Del. Super. Jan. 30, 2012

102 Id
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In Williams v. Tayloy the United States Supreme Court held that the
Virginia Supreme Court’'s prejudice analysis in angdg/-phase ineffectiveness
claim was unreasonable because ‘it failed to evaltlze totality of the available
mitigation evidence—both that adduced at trial, #mel evidence adduced in the
habeas proceeding—in reweighing it against theemdd in aggravation® We
have remanded postconviction appeals in other casedlow Superior Court
judges to conduct a more explicit reweighing aria{$ Although the
postconviction judge’s analysis appears to be¢ast an implicit reweighing® of
the evidence, a more thorough analysis is necegsaallow us to review the
decision. The postconviction judge had the adwygntat hearing live testimony
and is in a better position than are we to rewénghaggravating evidence against
the sum of the mitigating evidence presented a @nd the new evidence
presented during the postconviction proceedings.

V. CONCLUSION
For these reasons, weFFIRM the Superior Court’s decision in part and

REMAND in part for the Superior Court judge to supplemtr record by

193529 U.S. 362, 397-98 (2000) (citi@lemons v. Mississipp#t94 U.S. 738, 751-52 (1990));
Marshall v. Hendricks 307 F.3d 36, 115 (3d Cir. 2002) (“A proper prepgddetermination
requires the reviewing court to reweigh the aggiagaand mitigating factors with all of the
corrections taken into account.”).

104 A Superior Court judge conducted a more expligiteighing analysis on remand$wan v.
State 2011 WL 976788, at *3—4 (Del. Super. Mar. 16, P01

195 Answering Br. 26.
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reweighing the sum of the mitigating and aggravptvidence. Jurisdiction is

retained.
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STRINE, Chancellor, concurring.

| concur in the well-reasoned majority opinionwrite separately, however,
for two reasons. First, the majority concludes tha case should be remanded
because the determination made by the Superiort @agarding the application of
the prejudice prong obtrickland as to the claim that Trial Counsel did not
effectively investigate and present mitigation evide could not be sustained on
this record® For reasons | will explain, | agree with that clision. But, the
majority opinion does not explain why the Super@ourt’'s determination that
there was ndStrickland violation in the first instance was incorrect. Tfial
Counsel did not fall short of the level of performa required unde$trickland
the Superior Court’s judgment should stand bec#usessue of prejudice is only
relevant if there was a constitutionally deficidavel of performance by Trial

Counsef’®” Thus, | will explain why | believe that the SujperCourt’s conclusion

198 Strickland v. Washingto66 U.S. 668 (1984).

1971d. at 687 (“A convicted defendant’s claim that couisseksistance was so defective as to
require reversal of a conviction or death sentdrasetwo components. First, the defendant must
show that counsel's performance was deficient. .Second, the defendant must show that the
deficient performance prejudiced the defense. Unless a defendant makiesth showings, it
cannot be said that the conviction or death seeteesulted from a breakdown in the adversary
process that renders the result unreliable.” (esigtedded))see alspe.g, Cullen v. Pinholster
131 S. Ct. 1388, 1408 (2011)EVen if his trial counsel had performed deficiently, [the
petitioner] also has failed to show that the Cafifa Supreme Court must have unreasonably
concluded that [the petitioner] was not prejuditddmphasis added)Bmith v. Robbinss28
U.S. 259, 289 (2000) (“[The petitioner] must satisbth prongs of th&tricklandtest in order to
prevail on his claim of ineffective assistance of counsel.”YHammond v. HaJI586 F.3d 1289,
1335 (11th Cir. 2009) (“Having found that this ifesftive assistance of counsel claim fails on
the performance element, we could stop here. drirtterest of completeness, however, we will
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that there was n&trickland violation is not supported by substantial evidence
Finally, | also agree with the majority that it eptimal that the Superior Court,
which had the chance to hear the evidence, sharidigder theStricklandissues
again in the first instance, rather than an apgeeltaurt acting on a paper record.
But, | view it as important that the analysis reqdi of the Superior Court on
remand be spelled out. With that context in mingill now explain how | come

to the conclusion that th®tricklandissue must be revisited, and what analysis is
required to resolve that issue definitively in aclamce with the applicable
precedent.

Ploof claims that Trial Counsel were ineffective presenting mitigation
evidence regarding circumstances, that, if truggests that he was raised in
horrible circumstances that could have affected hsral development.
Specifically, Ploof was raised by parents who raoster home and who took in
many children during his childhood. This fostent®was closed by the State of
New York because of complaints that Ploof's fathed inflicted sexual and

physical abuse on the foster childf&h.The evidence further indicates that Ploof’s

address the State’s alternative argument that lien also fails on the prejudice element.”);
Carpenter v. Vaughr296 F.3d 138, 149 (3d Cir. 2002) (“BdBtricklandprongs must be met in
order to merit relief.” (citation omitted))};aylor v. State32 A.3d 374, 385 (Del. 2011) (finding
that there was no violation of the first prongSifickland and stating thd{w]e therefore need
not reach or address the prejudice prong issuerB8tdekland”).

198 E g, A-369:4-A-370:19 (Zervas) (discussing State’s Eithih the last page of which
indicated that the Ploof foster home was closeer &fto girls reported abuse).
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mother knew about and turned a blind eye to theiadeabuse, and that Ploof
himself during his minority witnessed his fathexwsaly abusing children who
were, in essence, his foster sistéfsEvidence was developed suggesting that
Ploof had attempted to protect these children frbm father's predatory
behavior:'™® The record also shows, however, that Ploof orasion used his
father as a role modél: Both Ploof’s father and mother beat PI&Gf.

Trial Counsel were aware that Ploof was raised fioster home. The record
also indicates that Trial Counsel were in possessfat least two reports, which,
if read, indicated on their face that the StatéNefv York shut down the foster
home in 1984, when Ploof was twenty. If this record had been read, Trial
Counsel would doubtless have followed up and pcesseher, but the evidence
indicates that Trial Counsel did not read it angistdid not understand’it! The

failure to do so may also explain why Trial Coungiel not press Ploof's mother

19 E g, A-94:19-A-95:9 (Deyo) (describing how Ploof antbd¥s mother would be present
when Ploof’s father sexually touched the fostelsyirA-904:19-21 (Goodwin) (describing how
Ploof saw his father abusing a foster girl).

10 E g, A-90:5-22 (Deyo) (describing how Ploof would téie foster children to “go take a
walk” when his father was in a bad mood).

11 E g, A-646:7-11 (Ruhmshottel) (testifying that Ploafpted his father’s habit of exposing
himself to foster girls).

112E g, A-894:13—-A-895:14 (Goodwin).

113 See A-369:4-23 (Zervas) (discussing State’s Exhibit A)849:6-19 (Zervas — Cross)
(discussing Defense Exhibit 23).

114 SeeA-369:4-A-370:19 (Zervas); A-849:16—19 (Zervas -o53).
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and father for more details about his upbringindnew Trial Counsel had the
chance. Trial Counsel's suspicions were arouseénwRloof’'s father left a
voicemail for Trial Counsel to call him back. Wh&nal Counsel got in touch
with Ploof's father in response to the voicemalile tfather then became very
reticent, and said he would need to discuss wishwife whether he should talk

15 Trial Counsel wondered whether the ‘“it” was abuset never

about ‘it
undertook a deep investigation and thus did natodisr the problems at the Ploof
home!® Had Trial Counsel read the reports indicating tha foster home had
been closed by the State of New York, it seemsagbiabdthat Trial Counsel would
have pushed for more details and could have leaohdbe evidence of serious
sexual, physical, and psychological abuse founddsg-conviction counset’

As of the time of trial preparation, it was weltcapted that one of the
primary duties of defense counsel in a capital cage to conduct a “thorough

investigation of the defendant’s background” in esrdo obtain mitigating

evidence''® The Superior Court, however, concluded that T@ialinsel’s efforts

115 5eeA-373:10-A-374:10 (Zervas).
18 5ee id.
117 SeeA-369:4-A-370:19 (Zervas).

118 Williams v. Taylor 529 U.S. 362, 396 (2000). Under the guidelinesppunded by the
American Bar Association, counsel is to seek mitngaevidence even if the client initially
states that he does not want to offer such evideAce. Bar Ass’n, Guidelines for the
Appointment and Performance of Counsel in DeatraRgiCases 11.4.1 (1989).
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in seeking mitigating evidence did not “fall beloan objective standard of
reasonableness® The Superior Court found that there were no ‘tatbn[s] of
any problems from any source” as to Ploof’s chilathoand thus ruled that Trial
Counsel acted reasonably in not investigating tlséef homé®® But, this finding

IS not, in my view, one that can be sustained anrécord. The record suggests
that Trial Counsel were in possession of two doaimashowing that the foster
home had been shut down by the State of New Yar#f,the record also reveals
that Trial Counsel had also suspected, from Plofzther's odd behavior, that
there might have been abuse at the home.

Although | am reluctant to conclude on a cold paperord that Trial
Counsel’s failure to investigate and present mitogea evidence constituted a
violation of the Strickland standard, | would not affirm the Superior Court’s
determination that no violation occurred. TrialuDeel's failure to investigate
Ploof’s childhood was not “the result of an infomniactical decision’®* Rather,
the record evidence suggests that it was a falbyrdrial Counsel to read and
understand documents in their possession. TheriBugaourt did not consider

that evidence. If Trial Counsel had known that Bleof home had been shut

119 strickland v. Washingtord66 U.S. 668, 688 (1984)ee Ploof I1) 2012 WL 1413483, at *8.
120p|oof 111, 2012 WL 1413483 at *8.

121 Rompilla v. Beard545 U.S. 374, 395 (2005).
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down, Trial Counsel would have been required te tiits into account, by doing
the deeper investigative work of the sort currentnsel for Ploof later dif? The
record before us indicates that if such an invatibg had been performed,
substantial evidence relevant to a sentencing mgaould have been generated
and presented in an attempt to persuade the jurgcmmmend, and the judge to
give, a life, rather than capital, sentence.

The record thus reveals a colorable basis to adecthat Trial Counsel did
not represent Ploof effectively by undertaking lhdnd sustained effort to develop
mitigating evidence, as is required under the W@&nstitution. Although Ploof
was not helpful to counsel, either in terms of purg a very implausible guilt
phase defense or in answering questions abouhhdhood, Trial Counsel appear
to have possessed documents that, if read, would hevealed that the Ploof
foster home had been closed down. This would Héwdy prompted Trial
Counsel to make further inquiries.

Of course, even if the Superior Court's determarathat there was no
constitutionally deficient performance by Trial Csel undeStricklandwas error,
we could not reverse if the Superior Court had gisoperly found that the

ineffective assistance of counsel in developingigaiton evidence was not

122 5ee generallyWiggins v. Smith539 U.S. 510 (2003) (holding that the trial caeliss
performance was constitutionally deficient, wheoeirtsel made a limited investigation into the
petitioner’s background, did not prepare a sodstony of the petitioner, and was not aware that
he had been sexually abused and raped as a child).
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prejudicial’®® But the sum total of the reasoning provided anithportant issue
of prejudice was: “[N]Jor can it be said that any tbé prolonged foster child
information probably could have made any impact.erevif presented.
Accordingly, this argument does not satiStyickland”**

This cursory reasoning, although understandabhMiew of the exhausting
number of issues pressed on Ploof's behalf on thle B1 application, does not
provide an adequate basis to affirm this importetermination. Although it is
arguably possible for this court to perform theuieed analysis itself, that is
hazardous as we did not hear the live testimonyggmted in support of the
application and because it is important that th& tourt in the first instance
undertake the required analysis.

In this area, the determination of whether prejadexists because counsel
failed to present mitigation evidence is influendsdthe uniquely serious context
of a capital sentencing hearilfg. Under the U.S. Constitution, it is impermissible

to make a death sentence mandatory for any crirfather, the sentencing

authority must always have an option to consideigation evidence and to order

123 See Strickland466 U.S. at 687.
124Ploof 11, 2012 WL 1413483, at *8.
125 See, e.g.Lockett v. Ohip438 U.S. 586, 604 (1978) (plurality opinion) (H&] qualitative

difference between death and other penalties &alls greater degree of reliability when the
death sentence is imposed.”).
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a sentence other than death, if that sentencingoatyt determines that the
mitigation evidence outweighs the evidence weighimgavor of death?® The
weight to give to mitigation evidence is to be det@ed in the sound discretion of
the sentencing judge, if a judge is entrusted byutt to make that decisidf.
In situations when &tricklandviolation has resulted in a failure to present
mitigation evidence, the test for prejudice is wieetthere is a “reasonable
probability” that the result of the penalty phaseuwd have been differer®® “A
reasonable probability is a probability sufficidnot undermine confidence in the
outcome.* As applied to Delaware’s capital murder statiriewhich both the
jury and the judge play a role in sentencing theused, the “reasonable
probability” test asks whether the mitigation ewvide is of sufficient weight that,
when it is considered along with the other mitigatievidence in the record and

weighed against the aggravating evidence, a rebonaror and the ultimate

126 E g, Eddings v. Oklahomad55 U.S. 104, 105 (1982) (“[W]e conclude that Eighth and
Fourteenth Amendments require that the sentencenot be precluded from considering, as a
mitigating factor, any aspect of a defendant’s ab&r or record and any of the circumstances of
the offense that the defendant proffers as a basgssentence less than death.” (quotingkett

438 U.S. at 604 (plurality opinion))3ee also Sumner v. ShumédB83 U.S. 66 (1987) (affirming
the rule inEdding9.

127E g, Eddings 455 U.S. at 114-15 (“The sentencer . . . mayrdete the weight to be given
relevant mitigating evidence."see also, e.gOrtiz v. State869 A.2d 285, 310-11 (Del. 2005)
(upholding a trial judge’s imposition of the degénalty, and noting that sentencing decisions
“involve . . . human judgments . . . that build aletion, equity, and flexibility into a legal
system” (citations and internal quotation markstted)).

128 Strickland 466 U.S. at 694.

129 Id
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sentencing judge could have reached a differenclasion as to whether to
recommend and impose, respectively, a life senterather than a death
sentencé® That is, if with the addition of the mitigatiorvidence that was
missing because of tHhetricklandviolation, a reasonable sentencing judge could
have concluded that the mitigating factors outwetjthe aggravating factors and
awarded a life, rather than death, sentence, camf®l in the outcome is
sufficiently uncertain to constitute prejudice.

| refer to both a reasonable juror and a reasensdaitencing judge for good
reason. Although Delaware amended its death pestatute in 1991 to eliminate
the prior requirement that a jury find by a unanis@ote that the murderer be put
to death, our General Assembly did not wholly efiaie the role of the jury*
Not only must the jury unanimously perform the sttntionally required job of
finding at least one aggravating circumstance, tmaging the defendant death-
eligible under our statute, but the jury still caah advisory vote on whether the

aggravating factors outweigh the mitigating facfdfs

130 Seel1 Del. C.§ 4209(d);see also Wiggins v. SmitB39 U.S. 510, 537 (2003) (ruling that
where the imposition of capital punishment requireanimity among jurors, prejudice exists if
“there is a reasonable probability that at least jonor” would have come out in favor of life).

131 See68 Del. Laws ch. 189, §§ 1-6 (1991) (discusseBtate v. Cohen604 A.2d 846 (Del.
1992)).

132 See Ring v. Arizon®36 U.S. 584 (2002) (holding that, if the impisitof the death penalty
depends on the existence of aggravating factorgirya must find those factors beyond a
reasonable doubtBrice v. State815 A.2d 314 (Del. 2003) (upholding the consimmélity of
Delaware’s death penalty statute, which the Gerfesaémbly modified in light oRing).
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Although under our statute, the sentencing judgs mmpose the death
penalty regardless of whether a majority or eveénh@ jury has recommended a
sentence of death, the sentencing judge is alsaireggby statute to give such
weight as it “deem[s] appropriate” to the jury’soenmendation®® Furthermore,
if the judge disagrees with the jury’s recommeramatias to whether the
aggravating factors outweigh the mitigating factdhe judge is required to state
her reasons “with specificity® Therefore, the General Assembly’s decision to
continue to give the jury a role in the capitalteaing process is not one that can
be ignored. Although the sentencing judge is ledtito give the jury’s vote
whatever weight she chooses, that does not meanwihashould ground our
jurisprudence in the notion that there will notdbpossible difference in the weight
that a sentencing judge gives to a unanimous jecpmmendation favoring the
death penalty, a closely divided vote, or a jugoramendation against death. The
General Assembly’s decision that the jury, as asisection of the community,
should have voice in this most important of corgagtone that must influence the

application of the prejudice prong 8fricklandhere®

13311 Del. C.§ 4209(d)(1).
1341d. § 4209(d)(4).

135 See, e.g.Cohen 604 A.2d at 856 (“The jury sits as the conscienteéhe community in
deciding whether to recommend life imprisonmentha death penalty.” (citations and internal
guotation marks omitted)).
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Thus, | would find that there is prejudice un&ricklandwhen there is a
“substantial . . . likelihood” that the missing mdtion evidence, when considered
along with the other mitigation evidence in thearecand weighed against the
aggravating evidence, could have caused a reasonatdr and the ultimate
sentencing judge to have reached a different ceimiuas to whether to impose a
life sentence, rather than a death sentéfice.

Despite the fact that Ploof committed an interdlomurder for pecuniary
gain, the U.S. Constitution required that the Hberinature of his crime be
weighed against several mitigating factors in teeord, which included Ploof’s
lengthy service to his country in our military, ahé lack of any substantial
previous criminal recor®’ In determining prejudice, an assessment has to be
made whether a reasonable juror or sentencing judggt have reached a
different conclusion if added to that balance wasdence that Ploof grew up in a
home rife with sexual and physical abuse, immorabind duplicity. Although
evidence that Ploof was raised by a father whthefevidence is reliable, was a

role model for sociopathy would not excuse Ploafnirresponsibility for his

136 See Cullen v. Pinholstet31 S. Ct. 1388, 1403 (2011) (citation and ireéquotation marks
omitted).

137 See Ploof,12003 WL 21999031, at *3—4.
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crime, it is exactly the kind of evidence that niag considered mitigating and
support a decision to impose a life, rather thathdsentenc&®

| thus agree with the majority that the Supreme&r€should not determine
in the first instance whether there has either bae®trickland violation and
whether it caused prejudice. But, | think the SigreCourt should be given more
guidance as to the analysis required. First, th@eBor Court should examine the
record evidence regarding counsel’s failure to @isc and develop information
regarding the conditions in his childhood home astermine afresh whether
counsel's conduct violated th8trickland standard. Second, regardless of the
outcome of the first inquiry, the Superior Courbshld reweigh the evidence in
order to consider whether, if there waStaicklandviolation, there was prejudice

in the sense articulatédf. If the Superior Court concludes there is prejadibe

138 Mitigating evidence is “any aspect of a defendartharacter or record and any of the
circumstances of the offense that the defendaritgpscas a basis for a sentence less than death.”
Lockett v. Ohip438 U.S. 586, 604 (1978) (plurality opinion).

139 See Williams v. TaylpB29 U.S. 362, 397-98 (2000) (citi@emons v. Mississipp#94 U.S.
738, 751-52 (1990)). Under the precedent of ther&ue Court of the United States, and this
court, it is only necessary to move on to the meg prong of thé&tricklandtest if the court has
first determined that counsel's performance wascagit. Strickland v. Washingtord66 U.S.
668, 697 (1984)see also, e.gTaylor v. State32 A.3d 374, 385 (Del. 2011). | would instruct
the Superior Court to analyze counsel’s performanuder both prongs on remand in order to
avoid any potential for future delay.
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remedy should be to order a new sentencing hedortgg conducted with the help

of a new jury-*°

140 A new sentencing hearing is the accepted remednvehdefendant suffers prejudice as a
result of a violation ofStrickland involving the failure to investigate and presentigation
evidence.See, e.g.Hooks v. Workman689 F.3d 1148, 1208 (10th Cir. 201Xenley v.
Armantrout 937 F.2d 1298, 1299 (8th Cir. 199K)ng v. Stricklang 748 F.2d 1462, 1465 (11th
Cir. 1984).
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