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STEELE, Chief Justice:



In this appeal from the Superior Court, Charles plaell seeks to reverse
his convictions for Trafficking in Methamphetamiaed Delivery of a Schedule Il
Controlled Substance. Campbell raises three issueappeal: (1) whether the
trial judge abused his discretion by admitting evice related to a future drug deal
and whether the jury instruction related to thatlemce was proper; (2) whether
the trial judge abused his discretion by permittemglownstream purchaser to
identify the substance he received as methamphe¢arand (3) whether the trial
judge abused his discretion by allowing the Stateresent rebuttal evidence.
Because the judge acted within his discretion Wy: gdmitting evidence of a
common plan or scheme; (2) permitting a lay witnessender an opinion on a
matter rationally based on his own perception; @)dallowing the State to rebut
testimony presented by the defense Af¢-IRM.

FACTS AND PROCEDURAL HISTORY

In October 2006, the Delaware State Police (DSPyuge wiretap on Raul
Morales’ phone as part of a drug investigation.PQdiso placed a GPS tracker on
Morales’ car and set up surveillance on him. Dgirthe investigation, DSP
determined that Charles Campbell was supplying amfinetamine to Morales

who in turn sold it to two purchasers, Michael Kdmia/k/a Hippie) and Billie



Gillespiel From the wiretap, DSP overheard Morales call Gzetito arrange the
purchases. From the GPS tracker, DSP learnedvibiatles drove to Campbell’s
house at 1 Liberty Street in Port Penn and staged5 to 20 minutes. From the
surveillance they conducted, DSP saw Morales me@idh at the Grotto’s Pizza
on Pennsylvania Avenue in Wilmington to sell Kaninhthamphetamine.

Morales testified at trial that he purchased metitagtamine from Campbell
four times in October 2006. Morales also testifiedt a fifth exchange was
scheduled for the weekend of November 3, 2006. aMartestified that he called
Campbell and asked to pick up the methamphetamimiyFnight November 3,
2006, but Campbell refused because he had to waleanly the next morning for
a trip with his wife. Morales testified that heethcalled his buyer Kanich to tell
him that the purchase was cancelled.

That November "8 weekend, DSP obtained a search warrant and searche
Campbell’s house while he was out of town. DSRcatexl other search warrants
in connection with the drug investigation that westt. DSP arrested Morales and

Campbell. These arrests thwarted the potentiaeNter 8 weekend transaction.

! Billie Gillespie died before trial.

2 At first, Kanich testified that he bought methdrafamine from Morales at Amtrak’s
parking lot and at Morales’ house. He testifiegttwvhen he met Morales in the Grotto’s parking
lot, they were exchanging scrap metal and boilatesl for a home project. Kanich later testified
that he met Morales at Grotto’s to buy methamphgtarand pick up the boiler plates and scrap
metal.



A Grand Jury indicted Campbell on four counts ofaflicking in
Methamphetamine, 5 to 50 grams, and four compacmmts of Delivery of
Methamphetamine based on four separate occasiddstaber 2006. The first six
counts alleged that Campbell was trafficking antivdeang on unspecified dates
before October 25, 2006. Counts seven and eidbgeal that Campbell was
trafficking and delivering on October 26, 2006. eTBtate originally charged
Morales as a codefendant, but dropped the chapbe Morales testified against
Campbell as part of a “plea agreement and the @i a substantial assistance
motion.”

Campbell presented two motionslimine at his pretrial conference. First,
Campbell objected to Kanich identifying the substamas methamphetamine and
speculating about its weight. Campbell sought xolugle Kanich’s testimony.
The State wanted to introduce the testimony to @rthat the substance was
methamphetamine and that Campbell sold it to Msraleo sold it to Kanich. The
State argued that Kanich could identify the methastgmine and its weight as a
lay witness based ol\right v. Sate® The trial judge overruled Campbell’s
objection by stating: “this case is stronger thgnght.” Kanich testified at trial
that the substance he purchased from Morales walsamphetamine. Kanich

described how methamphetamine affected him anditaffected him differently

3 Wright v. State, 953 A.2d 188 (Del. 2008).
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than cocaine. Kanich testified that until five eix years ago he used
methamphetamine once or twice a month for abouto130 years. Kanich and
Morales worked together at Amtrak. Morales appheachim to offer to sell him
methamphetamine. Kanich testified that he bougthamphetamine from
Morales twice. He testified that he had never @einpbell before.

Second, Campbell argued that evidence of the fifththamphetamine
transaction that was scheduled for the weekendafehber 3, 2006 and never
took place was not admissible under Delaware Rulevalence 404(b). D.R.E.
404(b) prohibits evidence of “other crimes, wromgsacts” by the defendant “to
prove the character of a person in order to shdwrain conformity therewith:”

D.R.E. 404(b) permits evidence of “other crimesongs or acts” “for other
purposes, such as proof of motive, opportunity,entit preparation, plan,
knowledge, identity or absence of mistake or actitfe The State argued that
evidence of Campbell’'s plans for the future methlagt@mine transaction was
admissible “pursuant to the same scheme that has panifested in the deal on
[October 26] and in the prior deliveries.” Theatrjudge denied Campbell’s

second motionn limine and held that “the evidence does not offend Rul& @0

404(b). It's evidence of a plan or scheme whichléarly admissible under Rule

4 D.R.E. 404(b).
> d.



404(b). . . .” At trial, the trial judge instructeghe jury, according to Campbell’s
requested instruction, that they could consideretndence about the later planned
drug transaction only as evidence of intent.

In its case in chief, the State offered GPS pritstdhat placed Morales’
truck between 980 and 1099 Port Penn Road in Miodie on October 26, 2006.
Campbell lived at 1 Liberty Street in Port PenndiMetown. The State called
Detective Ellingsworth to testify that DSP attacheedsPS tracker to Morale’s
truck. The State called Detective Clemons to fiesiiat 1099 Port Penn Road is
where Liberty Street, Port Penn Road, and Routg¢e®sect.

To corroborate the GPS evidence, the State calledalels. Morales
testified that in late October he drove to Campbdtiouse to pick up more
methamphetamine. Morales testified that he parkisdtruck in Campbell's
driveway at 1 Liberty Street.

During Campbell’'s cross examination of Morales, démstered Defense
Exhibit 2, a Google satellite map of the Port Pangg, into evidence. Campbell
asked Morales if he remembered stopping at the iatketed on the map as 980
Port Penn Road. Morales said that he did not rdmenstopping there. On
redirect, Morales testified that the only reasorwioelld have stopped there would
be to make a phone call. During his defense, Cathpdstified that Morales did

not come to his house on October 26.



In the State’s rebuttal, the State called Detectiherlton to rebut Defense
Exhibit 2. Detective Chorlton testified that whiee entered the GPS coordinates
into MapQuest the resultant GPS coordinates caoregrl to the intersection of
Port Penn Road and Route 9. This intersectiom #he vicinity of Campbell’s
house.

The jury convicted Campbell on one count each oéffiaking in
Methamphetamine (count seven) and Delivery of Mafblaetamine (count eight)
based on the transaction that took place on Oct®®e?006. They acquitted him
on the other charges.

ANALYSIS
l. The Trial Judge Properly Admitted Evidence of a Future Drug Deal.

Campbell argues that the trial judge improperly i later bad acts
evidence. Campbell claims that a “major focusheftrial” was evidence of a drug
transaction that was planned to occur over the Minez 3, 2006 weekend.
Campbell contends that the trial judge committeghlesrror in his application of
the Getz analysis and D.R.E. 404(b). The trial judge atbditevidence of this

uncharged, planned transaction because it was €peel of a plan or scheme,

under D.R.E. 404(b). We review for abuse of disorea trial judge’s admission



of evidence that is relevant for some purpose atgn to prove the defendant’s
propensity to commit crimes pursuant to D.R.E. #D&(

D.R.E. 404(b) forbids the State from introducingccter evidence solely
to prove that a defendant acted in conformance ghpropensity to commit bad
acts! In Getz, we established the following guidelines for tramissibility of
evidence subject to D.R.E. 404(b):

(1) The evidence of other crimes must be matevialntissue or
ultimate fact in dispute in this case. If the Btalects to present such
evidence in its case-in-chief it must demonstréie ¢xistence, or
reasonable anticipation, of such a material isq2¢.The evidence of
other crimes must be introduced for a purpose Earexd by Rule
404(b) or any other purpose not inconsistent withliasic prohibition
against evidence of bad character or criminal digjpm; (3) The
other crimes must be proved by evidence which ligirp clear and
conclusive.” (4) The other crimes must not be temote in time
from the charged offense. (5) The court mustrixadahe probative
values of such evidence against its unfairly pnejatl effect, as
required by D.R.E. 403. (6) Because such evidenedmitted for a
limited purpose, the jury should be instructed enmg the purpose
for its admission as required by D.R.E 05.

Campbell asserts that the trial judge: (1) failedcompletely address the
materiality prong; (2) did not address the ‘plastear and conclusive’ prong; and
(3) improperly instructed the jury to consider ende of intent instead of

evidence of a plan or scheme.

6 Hicksv. Sate, 913 A.2d 1189, 1196 (Del. 200®ppe v. Sate, 632 A.2d 73, 78-79 (Del.
1993).

! D.R.E. 404(b).

8 Getzv. Sate, 538 A.2d 726, 734 (Del. 1988).



The State suggests that the evidence of the plarvedember %
transaction could be admitted after a simple releyaanalysis because the
transaction did not in fact occur and thus no betdoacurred. This suggestion
over simplifies the evidence. Though the planmaddaction did not occur, it was
proffered to show that Campbell and Morales engamedn ongoing drug
enterprise. The State introduced the evidencenaspart of several ongoing bad
acts under the rubric of D.R.E. 404(b)’s plan dresne exception. The fact that
the planned transaction did not occur is relevanwhether the State offered
“plain, clear and conclusive” evidence, but not the issue whether the State
offered it as an intention to commit a bad actha future. Therefore, we will
subject this evidence toGetz analysis.

A. Materiality Prong of Getz Test.

To support his criticism of the trial judge’s angifyof the materiality prong,
Campbell relies on our holding iDeShields v. Sate’ In DeShields, we quoted
Getz's holding that “no evidential purpose is servedmgof that the defendant
committed other intentional acts of the same tyfeThe State replies that “it is
clear that this evidence was material to an ul@masue in dispute in this case:

whether Campbell was trafficking and delivering haahphetamine to Morales.”

9 DeShields v. State, 706 A.2d 502 (Del. 1998).

10 Id. at 508 (quotingsetz, 538 A.2d at 733).



The State claims that the evidence is vital to &xpCampbell’s trafficking plan
and operation because the State could not recdwsigal evidence and only
recorded one wiretapped conversation about delig@otober 26), which did not
refer to Campbell.

Getz and D.R.E. 404(b) permit later bad acts evidencdeurcertain
conditions'™* Where the evidence of a later bad act is offéve@ proper purpose,
like plan or scheme, the trial judge should engaghe Getz analysis:* Evidence
of other bad acts is admissible when those acte Hawependent logical
relevance” and when their “probative value is ndistantially outweighed by the
danger of unfair prejudicé® “The evidence of the prior bad act must be ldgica
related to the material facts of the caSelh Getz, we held that “evidence of other
crimes must be material to an issue or ultimateifadispute in the casé™

The planned November“3transaction has independent logical relevance
because it is material to identifying Campbell agt pf a trafficking scheme. The

probative value of identifying Campbell as the digyputweighs the prejudice of

1 Getzv. Sate, 538 A.2d 726, 730 n. 3 (Del. 1988 Joynesv. Sate, 797 A.2d 673, 675-
76 (Del. 2002).

12 Joynes, 797 A.2d at 675-76.
13 Getz, 538 A.2d at 730 (citing D.R.E. 40Bjaz v. Sate, 508 A.2d 861, 865 (Del.1986)).
14 Ruizv. Sate, 2003 WL 1824840, at *3 (Del.) (citif@etz, 538 A.2d at 731)).

15 Getz, 538 A.2d at 734.
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notifying the jury about the later bad act. Instluase, the State did not prefer
evidence of the future deal for the purpose of shguwampbell's bad character
but instead to show that Campbell was engaged going drug deal¥® This
evidence allowed the jury to evaluate the evideimcehis case to determine
whether Campbell engaged in trafficking as weltlabvery of methamphetamine.
The evidence of a future drug deal is sufficiemtigterial to satisfysetz.

B. Plain, Clear and Conclusive Prong of Getz Test.

Campbell contends that “the trial court also conteditlegal error by not
conducting any analysis under the ‘plain, clear emdclusive prong’ of th&etz
test” before admitting evidence of Morales’ NovemB& phone call to Campbell.
Campbell asserts that the Novemb&rt&lephone call that the State characterizes
as an attempt to arrange a drug buy does not prelsam and conclusive evidence
that Campbell possessed methamphetamine. Campiihtains that the
telephone call transcript indicates that “Camplgglve no assent to any drug
transaction.” There was no mention of drugs in tla@script. To bolster their
argument for admitting Morales’s Novembét &all to Campbell, the State offered
Morales’ testimony about calling his cocaine sugmpAngel Torres on November
3. Morales testified that he called Torres the saxening he called Campbell to

tell Torres that it was too late in the evening Kborales to travel to Philadelphia

16 See DeShields v. Sate, 706 A.2d 502, 507-508 (Del. 1998).
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to purchase Torres’ cocaine. Campbell denies M@hles’ testimony about his
conversation with Angel Torres provided plain, claad conclusive evidence that
he possessed methamphetamine on Noveniber 3

The State also offered GPS tracking evidence tevdhat Morales was in
the vicinity of Campbell’'s house on the same da#t Morales testified he went to
pick up drugs from Campbell. The State insists$ tiha GPS tracking evidence and
the wiretap corroborated Morales’ testimony. Caetbbmphasizes that DSP did
not recover any drugs or drug paraphernalia frosmhause that weekend while
Campbell was out of town and unaware of the seavalhrant. Campbell
complains that Morales’ wiretapped phone call tonhs not plain, clear and
conclusive evidence of a drug trafficking scheme.

The State suggests that “[tlestimony alone is cgffitly plain, clear and
conclusive.” The State relies atoyd v. State™’ for the proposition that testimony
standing alone is enough to support an elementooihze. InLloyd, we held that
testimony sufficient to support an element of anerimust also be sufficient to
show reliability under the “plain, clear and corsilie” standard articulated in
Getz.'® Our standard of review is abuse of discretion wedwill not disturb the

trial judge’s ruling if it is based on conscienaadareason, as opposed to being

17 Lloyd v. State, 1991 WL 247737 (Del.).

18 Id. at *3.
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arbitrary and capriciouS. Testimony implicating a person’s plan to meeséd
drugs could support a criminal conviction for tieiffng. The November3phone
call transcript is consistent with the GPS trackiagidence and Morales’
testimony. Therefore, the evidence of a futureggdteal is sufficiently plain, clear,
and conclusive to satisfgetz.

C. The lnstruction Prong of the Getz Test.

The third Getz factor Campbell quarrels with is the jury instiaos. The
trial judge left it up to defense counsel to fashan instruction. Getz requires a
trial judge to instruct the jury about the specgiapose for which they can use the
bad acts evidenc®. The jury instruction, submitted by Campbell, ssat

You have heard evidence in this trial alleges [sidt the
defendant was involved in acts subsequent to thened¢ charged.
You may not use that evidence as proof that therdkzint is a bad
person and, therefore, probably committed the st#encharged in
the indictment. You may only consider subsequetd avidence to
help you in deciding whether the defendant possetise requisite
intent to commit the acts for which he is now aaltr Again, you are
not to consider the alleged subsequent bad actzraad that the
defendant is a person of bad character.

Campbell argues that the use of the word “intenstead of “plan” or “scheme

was reversible error. Neither party nor the fualge objected to the instruction.

19 Id. at *1 (citingPitts v. White, 109 A.2d 786 (Del. 1954)).

20 Getz, 538 A.2d at 734 (citing D.R.E. 105).
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Jury instructions are not grounds for reversathéy are “reasonably
informative and not misleading” Some inaccuracies in jury instructions are
permissiblé?? A jury instruction is grounds for reversal onlji@n the “deficiency
undermined the ability of the jury ‘to intelligentperform its duty in returning a
verdict.”® All jury instructions will be reviewed as a whdfe

Campbell argues that we should find his case goa® toMilligan v.
Sate,” in which we found the trial court’s cryptic refe® to “another proper
purpose” in the jury instructions was, as a mattetaw, reversible errd® In
Milligan, we found the jury instructions were not spec#icough to limit the
jury’s consideration to the proper purpose for whihe evidence had been
admitted®” Campbell argues that the trial judge admittedbthe acts evidence for
“plan or scheme,” and therefore, it was impropensiruct the jury to consider the
bad acts for “intent.” Campbell emphasizes thatéit” is an element of the

charged offenses unlike “plan” or “scheme.” Canilplbentends that “intent”

21 Floray v. Sate, 720 A.2d 1132, 1137 (Del. 1998) (internal citatmmitted).
2 ]d.at 1138.

23 Id. (internal citation omitted).

2 d,

2 Milligan v. Sate, 761 A.2d 6 (Del. 2000).
% |d. at 10.

27 Id. at 9.
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focuses prospectively on the acts to show evidehe@edefendant’s specific intent
to do the bad act, which in this case was the éuNmvember 8 weekend deal.
Campbell distinguishes “plan” or “scheme” by clangithat those terms focus
retrospectively to show evidence of a defendantgomg plan to do bad acts like
the charged offense. His concern is that the foond him guilty of the one
offense that occurred only a few days before thegatl later bad act because the
jury was allowed to infer that he had a specifieint to engage in that later bad
act. Whereas, if the jury was instructed to deteemf he had “plan[ned]” or
“scheme” to engage in the later bad act, then Cathpbght not have been found
guilty on the one charge because the jury acquiitedon all the similar charges
and having done so could not have believed thangaged in an ongoing plan or
scheme.

Campbell’s reliance oMilligan is misplaced because his jury instructions
stated specifically that the jury should limit theonsideration of the alleged bad
acts to “whether the defendant possessed the reguitent to commit the acts for
which he is now on trial.” The evidence of latedacts was admitted as evidence
of a plan or scheme. We fail to comprehend Cantisbdistinction between
whether he “intended to” or “planned to” arrangéuture drug deal. The jury

instructions were specific enough to limit the jargonsideration of the evidence

15



to the purpose for which it was admitted. In tloatext of jury instructions as a
whole, the trial judge’s use of defense counsebsdwg did not constitute error.

1.  The Trial Judge Properly Admitted Lay Testimony by a Downstream
Purchaser to Establish the Substance | ngested was M ethamphetamine.

Campbell argues that the trial judge abused hisrelisn by admitting
Kanich’s lay witness testimony to prove beyond asomable doubt that the
substance Kanich purchased from Morales was methetamine. We review
evidentiary rulings for abuse of discretigh.

Campbell notes that DSP did not seize any drugsharekpert identified the
alleged methamphetamine that Campbell was convidgdtrafficking and
delivering. In order to establish that the substarKanich ingested was
methamphetamine, the State relied on Kanich’snesty that after swallowing the
drug, he experienced the same effects as he hagtiexped over his 15 to 20
years of methamphetamine use. The State alsal r@fieKanich’s testimony that
Morales told Kanich that he was going to give Kangsome crank, which is a
nickname for methamphetamine. Before trial, Carfipiigected in a motionn

limine to Kanich testifying to the identity and the weigtf the substanc®. The

28 Manna v. Sate, 945 A.2d 1149, 1153 (Del. 2008).

29 Because the State proffered that Kanich woultfyetat he purchased half an ounce

from Morales and the minimum for trafficking is grilve grams, the trial judge permitted

Kanich to testify about the weight of the substan€Campbell restricts his appeal to the trial
judge’s discretion in allowing Kanich to identifiye substance. Thus, we do not analyze the trial
judge’s decision to permit Kanich to testify abthe weight of the substance.

16



State defended their use of the lay testimony éntifly a controlled substance by
relying onWright v. Sate.*

When a lay person gives opinion testimony it mstbnsistent with D.R.E.
701:

If the witness is not testifying as an expert, Wtess' testimony in
the form of opinions or inferences is limited tcosle opinions or
inferences which are (a) rationally based on thecgmion of the
witness and (b) helpful to a clear understandingthed witness'
testimony or the determination of a fact in issond &) not based on
scientific, technical or other specialized knowledgithin the scope
of Rule 702*

Campbell argues thatright v. Sate® does not apply to his case because the
main issue inWright was whether Delaware'sorpus delicti rule prohibited the
State’s conviction for delivery of cocaine basedlmndefendant’s confession. We
explained inWright that the State had produced sufficient eviden@asjoid
Wright's confession that he sold cocaine, to satisé corpus deliciti rul®® The
corpus deliciti rule requires the State to pre$soine evidence of the existence of

a crime, independent of the defendant’s confessmmsupport the convictior?”

% Wright v. State, 953 A.2d 188 (Del. 2008).
3l D.R.E. 701.

32 Wright v. Sate, 953 A.2d 188 (Del. 2008).
3 Id. at 190.

34 Id. at 192.
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In Wright, Raheem Cannon supplied cocaine to Wright. Canestified that the
substance he sold to Wright, and which Wright Iateld in the transaction for
which he was charged with delivery of cocaine, wadact cocaine. Cannon
testified that he had been selling cocaine on by thaisis for about two years, and
that, although he never used cocaine, he knewtligasubstance he placed in a
small baggie and gave to Wright was cocaine becqijsgou deal with it every
day, you can just tell from the texture and the Ismed just the look of it
Cannon testified that he had received the cocaora §omeone else and divided it
into smaller portions, which he put in plastic biegd® He testified that the
cocaine was a mixture of powder and chunks and ddfuelly smell” like
gasolineg’’ He also testified that no one had ever complathatihe had sold fake
cocaine® The police never recovered any cocaine in thae¢®¥aWe found that
the dealer’s description and familiarity with thébstance was sufficient evidence,
beyond Wright's confession that he sold cocainesdtisfy the corpus deliciti

rule*°

% Id. at 190.

3 Id. at 190-91.
37 Id. at 191.

3 d.

39 Id.

40 Id. at 190.
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Wright applies to this case becauséNnight we considered “whether, in the
absence of chemical testing or expert testimonigyawitness can identify an

"4 We noted that at least three

illegal substance sufficient to support a jury firgd
United States Courts of Appeals have acceptedpayian testimony to identify a
controlled substancg.

In United Sates v. Dominguez, the first case we cited Mright, the United
States Court of Appeals for the Seventh Circuitesta“lt is well established that
the government need not prove the identity of atroied substance by direct
evidence, as long as the available circumstanti@leace establishes its identity
beyond a reasonable douBl.” The court explained inDominguez that
“[c]ircumstantial evidence establishing identificat may include a sales price
consistent with that of cocaine; the covert natfrthe sale; on-the-scene remarks
by a conspirator identifying the substance as ay;dlay-experience based on
familiarity through prior use, trading, or law endement; and behavior

characteristic of drug sale&'” In that case, the government failed to estaliligh

identity of the controlled substance by circumgtdrm@vidence because “the record

a1 Id. at 194.

42 Id. at 194-195 (citingJ.S. v. Dominguez, 992 F.2d 678, 681 (7th Cir. 1993),S v.
Westbrook, 896 F.2d 330, 336 (8th Cir. 199Q);S. v. Paiva, 892 F.2d 148, 157 (1st Cir. 1989)).

43 U.S v. Dominguez, 992 F.2d at 681 (citiny.S. v. Manganellis, 864 F.2d 528, 541 (7th
Cir. 1988)).

a4 Id.
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IS unclear as to what [the investigating agent'shsidered which eventually
convinced him that the delivered substance wasimet® The court determined
that there was no factual basis in the record ppeu the agent’s belief that the
substance was cocaine, and no evidence that araajbat, who accepted delivery
of the substance as part of the investigation, “waperienced in identifying
cocaine.”® Instead, the agent who had accepted deliveryhefcocaine “was
uncertain whether the substance she received wtserdic.”’ The court
concluded that the other circumstantial evideneegtbvernment presented, that the
agreed upon price was $12,000, which was consistigntthe market rate for the
guantity purchased, and that the transaction waslumed in a covert manner,
with delivery in Guatemala and payment in Milwauk&sould as easily support
the existence of a sham drug sale as an authereitd

The court in Dominguez explained that the evidence presented was
“distinguishable from those cases in which the idgnof the substance was
established by circumstantial evidené&."For example, in one of those cases, a

co-conspirator testified that she knew that theyditue received from the defendant

45 Id.
46 Id.
47 Id.
48 Id.
49 Id.
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was cocaine because the defendant told her it néskze tried it° In two other
cases, the co-conspirators testified that theydmaoked marijuana for five to ten
years and the substance they received from thendiafe to sell “looked, smelled
and smoked like marijuana””

In United Sates v. Westbrook, the second case we cited \Wright, the
defendant argued on appeal that the trial judgeneously permitted four
witnesses to refer to the substance sold or manuéxt as “amphetamine”
because, he argued, their testimony was “unreliabl¢he grounds that they did
not have prior experience with amphetamirfe.The defendant did not, however,
challenge the sufficiency of the evidence idemtifyi the substance as
amphetaminé® The United States Court of Appeals for the Eiglithcuit
explained that “[tihe identity of a controlled stdosce can be proved by
circumstantial evidencé” and “[c]ircumstantial evidence of a drug’s ideptibay

include opinion testimony of a witness who coupfesst use with present

>0 Id. at 681-82 (citindJ.S. v. Manganellis, 864 F.2d at 541).

o1 Id. at 682 (citingU.S. v. Murray, 753 F.2d 612, 615 (7th Cir. 198%);S v. Roman, 728
F.2d 846, 859 (7th Cir.gert. denied, 466 U.S. 977 (1984)).

32 U.S. v. Westbrook, 896 F.2d 330, 336 (8th Cir. 1990).
>3 Id.

> Id. (citing U.S v. Meeks, 857 F.2d 1201, 1204 (8th Cir. 1988);S v. Harrell, 737 F.2d
971, 978-79 (11th Cir. 1984)).
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experience with the substance in questiBnThe court inWestbrook relied on a
case from the United States Court of Appeals fer Eheventh CircuitUnited
Satesv. Harrell, in which that court explained that “[iJdentificaih of a controlled
substance does not require direct evidence if abvial circumstantial evidence
establishes its identity beyond a reasonable doabt “[sJuch evidence can
include lay experience based on familiarity throygior use, trading or law
enforcement; a high sales price; on-the-scene kexrigr a conspirator identifying
the substance as a drug; and behavior charaaterfdales and use such as testing,
weighing, cutting and peculiar ingestiof.” The Harrell court further explained
that the testimony to which the defendant objeatethat case was permissible
because “[iJdentification based on past use coupiéid present observation of the
substance at hand will suffice to establish theitllnature of a suspected
substance” and the witness had “testified that he becameea arsd pusher of an
assortment of drugs, including cocaine, amphetasniaed quaaludes” in the past
before working with the defendant on the drug taatisns at issue in the cafe.
The Harrdl court held that the witness’s past experienceifge@lhim to

testify about the drug transactions he participateavith the defendant to sell

® Id. (citing U.S v. Harrell, 737 F.2d at 978-79).
56 Harrell, 737 F.2d at 978.
57 Id. at 978-79.

58 Id. at 979 n. 9.
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cocaine and quaalud&s. In addition, another witness admitted in hisiteshy
that he had become a frequent cocaine user befee¢ing the defendafit. The
Harrell court held that the second witness’s “testimonyhabitual use coupled
with observations of [the defendant’s] charactaridiehavior qualified [that
witness] to identify the substance that he obseftreridefendant] snorting™

In United Sates v. Paiva, the third case we cited Mright, the defendant
argued on appeal that the trial judge abused b etion when he permitted a lay
witness to testify that, in her opinion, the idgntof a substance allegedly
distributed by the defendant was, in fact, coc&ind@he lay witness was the 21
year old daughter of the defendant’s ex-WifeShe testified that while she lived
with the defendant and her mother in Florida, shendl a plastic bag with white
powder inside of the defendant’s sh6esShe testified that, before that time, “she
had used and tasted cocaine on many occasions ahdldveloped a cocaine

problem at age fourteei> She testified that the substance she found in the

59 Id.
60 Id.
61 Id.

62 U.S. v. Paiva, 892 F.2d 148, 155 (1st Cir. 1989).
63 Id.
o4 Id. at 155-56.

65 Id. at 156.
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defendant’s shoe was a white powder with littles lmf rocks in it and that she
tasted the powder and it tasted like cocdineThe witness testified “that based
upon looking at the substance and tasting it, thiestance, in her opinion, was
cocaine.?’

In Paiva, the defendant argued on appeal, as he had abgdect trial in his
motionin limine, that the witness’ testimony was inadmissible urtéeteral Rule
of Evidence 701 “because identification of a sutsta such as cocaine, is beyond
the common knowledge of ordinary persons” and aleder Federal Rule of
Evidence 702 because the government had not auehitfie witness as an exp&rt.
In Paiva, the court explained that the admissibility of ®yinion testimony under
Rule 701 is within the sound discretion of the Itfiadge and would not be
overturned absent a clear abuse of discréfiohe court held that a drug user
testifying as a lay witness, who had not been fadlas an expert, was competent
to express an opinion about the identity of a paltir controlled substané®.

Accordingly, the court inPaiva concluded that the admission of the witness’

66 Id.
67 Id.
68 Id.
69 Id.

0 Id. (citing U.S v. Honneus, 508 F.2d 566, 576 (1st Cir. 1978)rt. denied, 421 U.S. 948
(1975)).
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testimony “that the substance she found in [themddnt's] shoe looked and tasted
like cocaine was clearly proper and within the Itjizdge’s discretion® In

addition, the witness’ “definite opinion identifgnthe white powder as cocaine”
was also properly admittéd. The court rejected the defendant’s argument that
“identification of a substance, such as cocainexusively within the domain of
expert opinion evidence and an improper subjectldgr opinion testimony’
Instead, the court held that “[a]lthough a drugrusay not qualify as an expert, he
or she may still be competent, based on past expmior personal knowledge and
observation, to express an opinion as a lay witrieas a particular substance
perceived was cocaine or some other dridg.”

Delaware Rule of Evidence 701 tracks the federdal amd it was amended

in 2001 to be consistent with the 2000 amendmentke federal rulé&> Federal

n Id.
2 Id.

& Id. at 157.

“ Id. (internal citations omitted).

& D.R.E. 701 cmt. (2001) (“D.R.E. tracks F.R.E. 70leffect on December 31, 2000.").
Fed. R. Evid. 701 (2000) provides:

If the witness is not testifying as an expert, Wighess' testimony in the form of
opinions or inferences is limited to those opiniarsinferences which are (a)
rationally based on the perception of the witne@s, helpful to a clear

understanding of the witness' testimony or therdatetion of a fact in issue, and
(c) not based on scientific, technical, or otheecsplized knowledge within the
scope of Rule 702.
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Rule of Evidence 701 permits a drug user to testibput the identity of a
controlled substance as long as the governmentaldgandation that the witness’
testimony is rationally based on his own perceptiérand personal experience
with the substance and not on scientific, technical other specialized
knowledge”®

Kanich was a 15 to 20 year methamphetamine’Uséro testified that he
purchased the substance in question from Moralesvoroccasions and ingested
the substance on both occasiGhdviorales told Kanich that that the substance was

methamphetamin€. He testified that the substance looked, felt, tagled the

Fed. R. Evid. 701.
D.R.E. 701 (2001) similarly provides:

If the witness is not testifying as an expert, Witness’ testimony in the form of
opinions or inferences is limited to those opiniarsinferences which are (a)
rationally based on the perception of the witnesd &) helpful to a clear
understanding of the witness’ testimony or the heiteation of a fact in issue and
(c) not based on scientific, technical or othercsggdezed knowledge within the
scope of Rule 702.

D.R.E. 701.

76 Fed. R. Evid. 701.

77 Seeeg., U.S v. Harrell, 737 F.2d 971, 979 n. 9 (11th Cir. 1984) (testifyas a habitual
user).

8 See eg., U.S v. Dominguez, 992 F.2d 678, 681-82 (7th Cir. 1993) (knowledgent
tasting the substance).

& Id. (dealer acknowledged identity of substance to \giihe
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same as the methamphetamine he had used in th® pdstalso testified that the
substance had the same effect when he ingestedheamethamphetamine that he
had ingested in the pdSt. He testified that he had tried cocaine and that t
substance gave him different effects than from io@caTherefore, the State laid a
sufficient foundation that Kanich had past exparewith methamphetamine and
present knowledge of the substance at issue irtdsis to testify that the substance
he obtained from Morales was in fact methamphetamiAccordingly, the trial
judge correctly concluded that a sufficient founalatexisted for the lay opinion
and did not abuse his discretion when he admittadidt’s testimony that the
substance delivered was methamphetarffine.
[11.  TheTrial Judge Properly Allowed Rebuttal Evidence.

Campbell argues that the trial judge allowed thatéSto argue improper

rebuttal testimony about GPS tracking evidence. n&8ew whether the trial

80 See eg., Wright v. Sate, 953 A.2d 188, 190 (Del. 2008) (witness was faamilbf the
substance’s smell, texture, and appearance).

81 Seeeg., Harrell, 737 F.2d at 979 n. 9 (testifying to the drug etf§®

82 In contrast, a police officer does not usuallywéngast experience with drug use or

present personal knowledge of the substance at.isJinerefore, this Court properly held in
Norman v. State, that “police officers must be qualified as expdrefore identifying a controlled
substance.” Norman v. Sate, 968 A.2d 27, 28 (Del. 2009). INorman, we distinguished
between a police officer trained in “apprehendinighinals who are involved in drugs” from “a
drug dealer who was familiar with cocaine becawesbdught and sold the drugldl. at 31. That
rationale is consistent with the Advisory Commitfdetes to Federal Rule of Evidence 701,
which explain that if the witness such a policecgff was to testify about “how a narcotic was
manufactured” or “the intricate workings of a narcalistribution network,” the witness would
have to be qualified as an expert under Rule #d. R. Evid. 701 Advisory Committee Notes
(2000) (citingU.S. v. Figueroa-Lopez, 125 F.3d 1241, 1246 (9th Cir. 1997)).
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judge admitted rebuttal testimony improperly unaembuse of discretion standard
of review® The trial judge has discretion to craft the orifewhich the parties
present evidence—and thus, the proof—at ¥ialo that end, “it is entirely proper
for the affirmative side to give evidence in rehuth reply to the evidence of the
other side of the casé””

Campbell complains that Detective Chorlton’s testim had no purpose
other than to rebut an exhibit that Campbell’'s calipresented during the State’s
case-in-chief. Campbell claims that this allegelduttal testimony was merely to
bolster the State’s case. Campbell argues thdattehat Campbell introduced a
defense exhibit during the State’s case bars taw $itom rebutting that exhibit’s
significance . Campbell overlooks that he intrasiiche impeaching evidence
when, on cross examination, Morales testified thatmiddle of the area indicated
on the GPS printout between 980 and 1099 Port Rexaa appeared more than a
mile from Campbell’s house at 1 Liberty Street. n(phell ignores that he cross
examined Morales, who acknowledged on cross thabbkl not think of a reason

to stop on that Port Penn block. Campbell opeheddbor for rebuttal with this

8 Lampkinsv. Sate, 1991 WL 22357, at *3 (Del.J3aston v. Sate, 234 A.2d 324, 325
(Del. 1967).

8 Taylor v. Sate, 298 A.2d 332, 337 (Del. 1972).

8 Herhal v. State, 283 A.2d 482, 485 (Del. 1971).
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impeaching testimony about Morales’ whereabouts @ctober 26. Then,
Campbell testified that Morales did not come toHosise that day.

To rebut Campbell’'s exhibit, the State called DetecChorlton. Detective
Chorlton rebutted Defense Exhibit 2, the Google maph State Exhibit 5,
showing Mapquest’s result typing in the GPS coatéia. The trial judge properly
allowed the rebuttal testimony and did not abusediscretion.

CONCLUSION
For the above reasons, the judgments of the SupeCiourt are

AFFIRMED.
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