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HOLLAND, Justice:



The defendant, Wayne Jackson, appeals from theriSugeourt’s
final judgments of conviction on three counts ofrgary in the Second
Degreé and three counts of Felony ThéftOn appeal, Jackson claims that
the Superior Court abused its discretion when mietk his motion to sever
the charges and committed reversible error whedteitied his motion to
suppress evidence. First, Jackson argues th&uperior Court abused its
discretion when it denied his motion to sever tliferses, because the
separate crimes for which he was indicted were paot of a common
scheme or plan as required for joinder by Supe@iourt Criminal Rule
8(a)® Second, Jackson contends that the Superior @ed when it failed
to grant his motion to suppress the evidence sesdtst his January 20,
2007, arrest. He claims that the arrest was peterdéand not based on facts
that he had committed or was about to commit aeririle further claims
that the police illegally apprehended, detained ssatched him in violation
of the Delaware and United States Constitutionsthatithe evidence seized

should have been suppressed as “fruit of the poisotree.”

! Del. Code Ann. tit. 11, § 825.

2 Del. Code Ann. tit. 11, § 841. Theft is a felonjem “the value of the property
received, retained or disposed of is $1,000 ortgréa Del. Code Ann. tit. 11, §
841(c)(2).

% Del. Super. Ct. Crim. R. 8(a).



We conclude that the Superior Court properly esedtiits discretion
in denying the motion to sever the charges becausarectly found that
joinder was not prejudicial. We also conclude the Superior Court
properly denied the motion to suppress becauserdberd supports its
determination that the evidence was either abarttionseized incident to a
lawful arrest. Accordingly, Jackson’s convictiansst be affirmed.

Facts

On September 25, 2006, Thomas Dykes discoverdchihdome at
2010 North Broom Street in Wilmington had been banmged. A cordless
telephone, laptop computer, digital camera, DVDygta gold bracelet,
leather bag, and jar of change were missing. Dyledied the police and
Officer Gerald Nagowski of the Wilmington Police f@tment went to
Dykes’ home. The screen of a window in the bacthefhouse had been cut
near the latches, making that window the burgléKsly point of entry.
Nagowski dusted the area for fingerprints and reoed two latent prints.

On October 10, 2006, Timothy Lewis discovered thigt home at
2207 Van Buren Place in Wilmington had been buizgar A cellular
telephone, digital camera and one dollar were mgssiLewis called the
police and Nagowski went to Lewis’ home. Nagowskentified two

adjacent windows in the back of the house wheretheens had been cut as



the likely point of entry. He dusted the area amdovered one latent
fingerprint.

On December 20, 2006, Officer Joseph Sammonsngape of the
Wilmington Police Department’s Evidence DetectiondaFingerprint
Identification Unit, analyzed the latent prints ogered from the Broom
Street and Van Buren Place homes. After compaham to a known print
in the department’s record§ammons determined that the latent prints from
the Broom Street home matched Jackson’s knownspramd that the latent
print from the Van Buren Place home compared paditiwith Jackson’s
known print.

On January 20, 2007, New Castle County Policec®ffAlan Herring
made a traffic stop on Polk Drive in Edgemoor ab8rp.m. The driver of
the car fled on foot and Herring chased him, butld¢onot catch him.
Herring radioed for assistance and broadcast aigaésn of the driver as an
African-American male, approximately six feet téflin build, medium dark
to dark complexion, with facial hair, and wearingg@den-brown “puffy”
coat. A K-9 unit responded to the scene and tHeealog tracked the
suspect from the abandoned car, south through Eagenand in the

direction of Merchants Square Shopping Center onve@Gwr Printz

* Known prints are “inked” or electronic prints ttee deliberately recorded.
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Boulevard, north of the city of Wilmington. Seviepalice officers set up a
cordon in the area where the driver was likely leef Officer Daniel
Guzevich stationed himself in the Merchants Sq&repping Center.

Around 8:30 p.m., Guzevich saw a man riding a deyenter the
shopping center’s nearly empty parkinglaThe man on the bike resembled
the suspect described by Herring. Guzevich desdribe bicyclist as a tall,
thin, African-American man, with facial hair anddark complexion. The
bicyclist was not wearing a “puffy” coat, but Guagv discounted this
difference, because the suspect had fled half an éarlier and had time to
change his clothes. Guzevich decided to queshemtan and drove toward
him.

When the man noticed the police car approaching, fled
iImmediately. Guzevich turned on the police carsesyency lights and
followed him. The man crashed his bicycle into teb, dropped the bag
he was carrying and fled on foot. Guzevich got @uthe police car and
chased the man on foot, eventually catching up pdaydically subduing him
and arresting him. The man Guzevich arrested at&s Hetermined to be

Wayne Jackson. The man who had abandoned hisle@mcPolk Drive

®> There were only two stores in the large shopperger at the time.
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was later determined to be Carron Moon. The ahaediovehicle was
registered to Terrance Tonic.

During the search of Jackson incident to his &r@szevich found in
Jackson’s pockets an iPod, a Palm Pilot, a photaa ofoung girl, a
University of Delaware class ring, and twenty ddala In the bag Jackson
had dropped, Guzevich found a laptop computer hemnoPod, various cords
for the iPod and computer, and a shattered glass lwank with loose
change. When Guzevich turned on the computersjiayed the names of
various members of the Callaghan family. The ndeugene F. Callaghan”
was also inscribed on the inside of the UniversityDelaware class ring.
The police determined that a Eugene F. Callaghad lat 191 Brandywine
Boulevard, about half a mile from where Jackson amssted. The police
went to the Callaghan residence.

The Callaghans were not home when the police edrivbut a
neighbor called them and they returned home soematugene Callaghan
identified the various items recovered from Jacksmn the Callaghan
family’s computer, Eugene Callaghan’s iPod, his gtaer's iPod, the
family’s coin bank, and Eugene Callaghan’s clasg.ri Callaghan also

iIdentified the bicycle Jackson was riding as beloggo Callaghan’s son



and the photo taken from Jackson’s pocket as airpicdf Callaghan’s
daughter.

The police later compared Jackson’s fingerprinth the fingerprints
found at several other homes that that been buizgthrin September,
October and December 2006. Jackson’s prints matthese taken from
four other homes that had been burglarized in Néflimington.

Procedural Background

On January 25, 2007, Jackson was charged with 3dnsss,
including eight counts of Burglary in the SecondgbB® Jackson was
indicted by a grand jury on February 20, 2007, awad arraigned on March
13, 2007, at which time Jackson’s trial counseért an appearance on his
behalf.

On March 28, 2007, Jacksopro se filed a motion to sever his
charges. His trial counsel filed a similar mottonsever on May 11, 2007.
On June 5, 2007, Jackson’s counsel filed a mobo@uppress. A hearing on
the motion was held on June 18, 2007. The Sup&uamirt denied the
motion to sever on June 29, 2007. A hearing omtb#gon to suppress was

held on August 24, 2007. The Superior Court ldesried that motion.

® Del. Code Ann. tit. 11, § 825.



The State obtained a new indictment on Septemp20d7, and the
case proceeded to trial on October 2, 2007. Bafar¢ury was selected, the
State entered aolle prosequion the charges relating to the four burglaries
in North Wilmington. Following the trial, the jurgonvicted Jackson of
three counts of Burglary in the Second De§aad three counts of Felony
Theft? with one of each theft count corresponding toitems stolen from
each of the Dykes, Lewis, and Callaghan homes.

After Jackson’s conviction, the State moved toaechim a habitual
offender pursuant to title 11, section 4214(a) e Delaware Code. On
February 28, 2008, the Superior Court declaredstachk habitual offender
and sentenced him to twenty-four years imprisonmedackson timely
appealed.

Because Jackson’s appellate counsel concludeddickton’s appeal
lacked merit, his appellate counsel moved to waladunder Supreme Court
Rule 26(c)'® After reviewing the record, this Court concludéuat

“Jackson’s appeal is [not] totally devoid of apadée issues” and appointed

" Del. Code Ann. tit. 11, § 825.

8 Del. Code Ann. tit. 11, § 841.

° Del. Code Ann. tit. 11, § 4214(a).
19 Del. Supr. Ct. R. 26(c).



substitute counsel to prosecute Jackson’s appedhis is Jackson’s direct
appeal of his convictions.
| ssues on Appeal

Jackson raises two arguments in this appeal. , Fiestlaims that the
Superior Court abused its discretion in denyingnhagion to sever, because
trying all of the charged offenses in the same @eding was unfairly
prejudicial. Second, he claims that the SuperiourCerred in denying his
motion to suppress, because the police did not haveasonable and
articulable suspicion to stop him on the eveningvae arrested.

The two issues we must consider in this appealfiisg whether the
Superior Court properly exercised its discretionewht denied Jackson’s
motion to sever; and second, whether the items weized incident to a
valid arrest, or in the alternative, whether Jaokabandoned the bag so that
its recovery does not constitute a search. Weaslitliress each argument in
turn.

No Pregudice From Joinder
Motion To Sever Properly Denied

The Superior Court denied Jackson’s motion to stheecharges against
him, because the court found that prosecuting fallhe charges against

Jackson in a single proceeding would not resuling unfair prejudice to

11 Jackson v. StatéNo. 133, 2008 (Order) (Del. Supr. Dec. 4, 2008).
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Jackson. The Superior Court reasoned that “[jjeindas, and remains,
appropriate” because “[tlhere is no discernablgugiee or any appearance
of prejudice that would run afoul of the applicablées of evidence or law.

We review the trial court’s denial of a motion tever for abuse of
discretion*? The trial court’s decision to deny a motion tavesewill be
reversed only if the defendant establishes a “regde probability” that the
joint trial created “substantial injusticé®”

In this appeal, Jackson argues that the trialtcluwised its discretion
when it denied his motion to sever the chargesaume there was no
evidence of a “common scheme or plan” linking horatl three burglaries.
Jackson asserts that without evidence of a comnobense or plan to
support the joinder of his offenses, he was fatplgjudiced because the
jury: (1) improperly cumulated the evidence againsh; (2) improperly
used evidence of one crime to infer a general patécriminal behavior or
a general criminal disposition; and (3) was conduaed therefore unable to
follow the evidence introduced. In addition, Jamksargues that the

different charges against him required differentnesses and different

12Winer v. State950 A.2d 642, 648 (Del. 2008) (citilemske v. Stat@007 WL 3777,
at *3 (Del. Supr. Jan. 2, 2007)Viest v. State542 A.2d 1193, 1195 (Del. 1988)).
Jackson contends, without citing to any legal autyothat the standard of review is
plain error. That contention is erroneous.

13 Winer v. State950 A.2d at 648 (citingValker v. State2002 WL 122643, at *1 (Del.
Supr. Jan. 24, 2002Bates v. State386 A.2d 1139, 1141 (Del. 1978)).
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evidence, and, therefore, any judicial economy byng the charges

together was minimal. Lastly, Jackson implies tha¢ State had no

compelling interest to oppose his motion becausébed sentencing as a
habitual offender and the possibility of life impsnment if convicted of any
one of the charges. Therefore, he claims, theeStateded” only one

conviction on one charge.

The State responds that evidence of each burgleould be
admissible at the other trials to establish how ahg the police came to
suspect Jackson as the burglar. Therefore, the Stgues, a joint trial
could not have had any prejudicial effect. Theetantends that Jackson’s
claim of prejudice is hypothetical and that the &ugr Court properly
rejected it.

Superior Court Criminal Rule 8(a) permits the ¢g#n of two or more
offenses in the same indictment if the offenses ‘afethe same or similar
character;” or “based on the same act or transacticon two or more acts
or transactions connected together or constityiargs of a common scheme

or plan.™ Superior Court Criminal Rule 14 allows the tralurt to sever

14 Winer v. State950 A.2d at 648 (citing Del. Super. Ct. Crim. &a)). Rule 8(a)
provides:
Two or more offenses may be charged in the sametment or
information in a separate count for each offengbafoffenses charged are
of the same or similar character or are based ®sdme act or transaction

11



offenses and hold separate trials if it appears &haefendant will be
prejudiced by the joinder of offens&s. This Court has described the
following three types of prejudice to a defenddmttwill weigh against
joinder, namely where:

(1) the jury may cumulate the evidence of the waigrimes

charged and find guilt when, if considered separatewould

not so find,

(2) the jury may use the evidence of one of theesi to infer a

general criminal disposition of the defendant idesrto find

guilt of the other crime or crimes; and

(3) the defendant may be subject to embarrassnmexndusion

in presenting different and separate defenses ffereint

charges?

The rule of joinder is designed to promote judi@aonomy and
efficiency, as long as the defendant’s rights ave compromised’ To
determine whether the joinder of offenses is profaperior Court Criminal

Rules 8 and 14 must be read togetfielSuch a determination involves a

two-part inquiry: First, were the charges propgdyed under Rule 8(a)?

or on two or more acts or transactions connectgdth@r or constituting
parts of a common scheme or plan. Del. Super. @n.QR. 8(a).
15 Winer v. State950 A.2d at 648-49 (citing Del. Super. Ct. CriRw. 14). Rule 14
relevantly provides:
If it appears that a defendant or the state isudregd by a joinder of
offenses or of defendants in an indictment or imfation or by such
joinder for trial together, the court may orderedection or separate trials
of counts, grant a severance of defendants or geowhatever relief
justice requires. Del. Super. Ct. Crim. R. 14.
18 Wiest v. State542 A.2d 1193, 1195 (Del. 1988) (citiSgate v. McKay382 A.2d 260,
262 (Del. Super. Ct. 1978prew v. United State831 F.2d 85, 88 (D.C. Cir. 1964)).
7 State v. Flagg739 A.2d 797, 798-99 (Del. 1999) (citiMpyer v. State320 A.2d 713
(Del. 1974)).
18 State v. Flagg739 A.2d at 799.
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Second, should the offendesve been severed as prejudicial under Rule 147?
Accordingly, Jackson must establish that a viotatd either Rule 8 or 14
occurred, and then must establish a “reasonableapriaty” that the joint
trial created “substantial injusticé’” A hypothetical assertion of prejudice
is not enough to meet the defendant’s bufdetf. the defendant makes an
unsubstantiated claim of prejudice, the defendanteyests are outweighed
by the interest of judicial economy.

Jackson asserts that there was “no common schemelan”
connecting the offenses with which he was chardedle 8(a) provides that
joinder is proper if the “offenses charged are loé tsame or similar
character.” The record reflects that the chargesnat Jackson arose from a
series of residential burglaries that were, indiably, of the same or similar
character. Therefore, the Stateuld have joined the charges against
Jackson.

We next consider whether joinder would have creaatficient
prejudice that the Superior Costtouldhave severed the charges. Although
Jackson recites the factors for determining pregidindeMiest v. Statehe

has not articulated any specific reasons why jairade¢he offenses caused

19 Winer v. State950 A.2d at 648.

20 State v. Flagg739 A.2d at 799 (citinBates v. State386 A.2d 1139 (Del. 1978)).

2L 1d. (citing Sexton v. State397 A.2d 540 (Del. 1979pverruled on other grounds
Hughes v. Statet37 A.2d 559 (Del. 1981)).
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him prejudice”> The record does not reflect any specific prejedio
Jackson either. Where a defendant fails to shduaaprejudice, this Court
will not find an abuse of discretion based on “mengpothetical
prejudice.®® Accordingly, we conclude that the trial court didt abuse its
discretion in permitting joinder of the charges.

Jackson’s final contention is that the State ditl mwve a legitimate
interest in judicial economy, because any one atiovi would qualify him
for a life sentence as a habitual offender. Jatleconomy is a factor that
the trial court may consider when deciding a motmsever, provided that
the defendant’s rights are safeguarffedBecause Jackson has not shown
any prejudice from the joinder of his offenses, veed not address whether
the State had a “legitimate” interest in maximizjndicial economy in this
case.

Arrest and Search Valid
Motion to Suppress Properly Denied

The Superior Court denied Jackson’s motion to seggpthe evidence,

ruling that the evidence the police recovered heehbeither abandoned by

*2 See Wiest. State542 A.2d at 1195.

23 Bates v. State386 A.2d 1139, 1142 (Del. 1978) (citibtnited States v. Wehet37 F.
2d 327, 332-33 (3d Cir. 1970)).

4 See, e.g.Mayer v. State320 A.2d 713, 717 (Del. 1974) (“Superior Court Qriad

Rule 8(a) is designed to promote judicial economy afficiency, provided that the
realization of those objectives is consistent wiité rights of the accuséll.(emphasis
added).
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Jackson or seized incident to his lawful arresthe Tourt explained its
reasoning in denying the motion to suppress asvisli

[The search] is reasonable. It is within a relginclose
period of time from the original confrontation inet direction
that the search was pushing — at least the polamed —
pushing the individual involved in the contact wi@ificer
Herring. The items in question were either founu the
defendant or he was observed discarding the sarhey were
secured incident to a lawful arrest and inventoaedvell. And
promptly identified as being contraband from thergtywine
[Boulevard home]. . ..

I will conclude, find or rule that [the bag] is alzbbned
property in the first instance, but even if it isnt was taken
incident to a lawful arrest. It would have to dewas dropped,
[the defendant] ran across the street, [the] defenhdwas]
arrested, [then the] bag [was] picked up. It wast pf the
contraband. Either way or alternatively, | thifletmotion to
suppress goes out. It should be denied as wdt #se items
that were found on his person.

We review the Superior Court’s grant or denial ofmation to
suppress for abuse of discretfdn. We examine the trial court’s legal
conclusionsde novofor errors in formulating or applying legal pretefS
We will uphold the trial court’s factual findingsniess they are not
supported by sufficient evidence and are cleargrerous’’

Jackson claims that his arrest and search wergallland that the

evidence obtained during the illegal arrest andrcbeas “fruit of the

25 Lopez-Vasquez v. Sta@56 A.2d 1280, 1284-85 (Del. 2008) (citing cases)
26 | opez-Vasquez v. Sta@56 A.2d at 1284-85 (citing cases).
271d. at 1285 (citing cases).
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poisonous tree” that should have been excluded.adsderts that the police
lacked a reasonable and articulable suspiciorof Isim because he was not
engaged in any criminal conduct at the time. Hpies that he was merely
“riding a bicycle through a parking lot at 8:30 p.om a Saturday night and
happened to be a thin, black man with facial ha#lthough he recognizes
that the police were searching for a suspect destras a “black male, thin,
six feet tall, dark complexion and with facial hattackson contends that the
suspect had been wearing “a puffy jacket, golderwhrin color” and was
identified as Corron Moon. Jackson argues thdisflacket did not match
that worn by [the] original suspect, Moon.” Theref, he claims, his
apprehension, detention and search violated thavee and United States
Constitutions. However, he cites no authoritydiher contention.

In Ortiz v. State we held that “conclusory assertions that the
Delaware Constitution has been violated will bestdered to be waived on
appeal.?® Accordingly, if an alleged violation of the Delare Constitution
is not fully and fairly presented to this Courtwtll not be addressed on
appeaf® Jackson’s brief makes only a general referenctth® law of
search and seizure” and his motion to suppressiomsnonly that he sought

that “all evidence . . . be suppressed as a raduliis illegal arrest in

8 Ortiz v. State869 A.2d 285, 291 n.4 (Del. 2005).
29 Ortiz v. State869 A.2d at 291.

16



violation of his federal and state constitutionabtpctions.” He cites no
relevant constitutional provisions in his motionstgqppress and cites no case
law in his brief. Accordingly, Jackson has waivady claim that the
evidence was seized in violation of the Delawaragfitution®® We will
consider only his claims under the United StatessGiution.

We conclude that Jackson also has failed to aaseitlation of the
United States Constitution. With regard to theyblie and bag Jackson
discarded prior to his detention by Officer Guzéyicthe Fourth
Amendment’s protection had not yet attached. Toerth Amendment’'s
protection from unlawful searches and seizures dumsattach until an
officer applies physical force to the suspect @& fuspect submits to an
officer's show of authority® In this case, Jackson was not seized until he
was physically subdued by Officer Guzevich follogithe foot chas¥.
Property discarded by a suspect who refuses to isuleman officer’s

authority and flees is deemed abandotied.

%' See Ortiz v. Stat@69 A.2d at 290-91.

31 See California v. Hodari [.499 U.S. 621, 626 (1991) (explaining that a sosje
“seized” within the meaning of the Fourth Amendmintwo circumstances: (1) where
the police apply physical force—however slight—he suspect; or (2) where the suspect
voluntarily submits to a police officer's show aifthority, and concluding that a suspect
who discarded drugs while fleeing the police haokfadoned” the drugs).

32 See Jones v. Staté45 A.2d 856, 861 (Del. 1999) (stating that “whemseizure has
occurred is perhaps the most critical issue” fdedaining whether a seizure is proper).

%3 Callifornia v. Hodari D, 499 U.S. at 629.
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There is no legal basis under the Fourth Amendneestippress that
abandoned properfy. Therefore, the Superior Court properly denied the
motion to suppress the bag Jackson threw away laadoicycle he left
behind as he fled from the polite. Under the Fourth Amendment of the
United States Constitution, Jackson was seized \weesubmitted to Officer
Guzevich’s show of authority,e., when he was physically subdued. He
discarded the bag and bicycle before his seiz&eordingly, we conclude
that the trial court properly denied the motion $appression of the bag and
bicycle because they were abandoned and not pedtday the Fourth
Amendment?

With regard to the items recovered from Jacks@®sson after his
arrest, we conclude that the police had probahlsec#o arrest Jackson and
lawfully seized those items incident to Jacksomiest. The Superior Court
ruled that those items—the iPod, palm pilot, clasg, photo, and twenty
dollars—were lawfully seized incident to Jacksoarsest. The State did not

address the seizure of those items. Whether ssgpre was properly

34d.
3%1d. at 625-29.
36 14d.
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denied depends on whether the arrest was lawfuherefore, we must
consider whether the police had probable causgéstalacksori’

Whether there was probable cause to arrest adkaférs determined
under a totality of the circumstances t&stJackson argues that the police
had no reason to stop him and implies that theepatopped him solely on
the basis of race. Although a stop based solelyage is impermissible
under the Fourth Amendment, the “use of race malegp@imate when it is
one among several factors suggestive of criminafity

Jackson matched the description of the suspecingise Officer
Herring. That description contained one racialmget, but the other,
racially neutral circumstances surrounding Jacksam’rest were amply
sufficient to establish probable cause. Jacksos maa nearly deserted
shopping center, in an area the police had cordaigdshortly after a
suspect of similar appearance had fled from Offiderring. In addition,
Jackson fled from Officer Guzevich immediately umsaeing the police car
and discarded the bag he was carrying. Havingideres the totality of the

circumstances, we conclude that the record refldwa$ the police had

37 See Coleman v. Stas62 A.2d 1171, 1177 (Del. 198%ee alsdVilliams v. State962
A.2d 210, 214 (Del. 2008) (noting that probablessamust support an arrest).

3 Coleman v. States62 A.2d at 1177 (citinghompson v. Stat&39 A.2d 1052, 1055
(Del. 1988);lllinois v. Gates 462 U.S. 213, 231eh’g denied 463 U.S. 1237 (1983)).

% Coleman v. State562 A.2d at 1175 (citingPevelopment in the Law: Race and the
Criminal Process]101 Harv. L. Rev. 1494, 1501 (1988)).
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probable cause to lawfully arrest Jack8bmccordingly, the Superior Court
properly denied the motion for suppression of thems the police
discovered on Jackson’s person during their sesrcident to his lawful
arrest’’

Conclusion

The judgments of the Superior Court are affirmed.

*9See Coleman v. Sta®62 A.2d at 1178.

1 State v. Addisor2007 WL 1731557, at *2 (Del. Super. Ct. June TH7) (stating that
“Delaware recognizes the admissibility of evideriocend pursuant to lawful searches
incident to arrest”) (citingraylor v. State458 A.2d 1170, 1173-74 (Del. 1988himel

v. California 395 U.S. 752 (1969)).
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