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BeforeHOLLAND, BERGER andJACOBS, Justices.

ORDER

This 28" day of September 2009, the Court has consideeepr thse

appellant’'s response to the notice to show cawseedsin appeal No. 532,



2009, the State’s answer to that response, an8ttte’s motion to remand
appeal No. 500, 2008, and it appears to the Cbaitt t

(1) In September 2008, the appellant, Tyrone Gled an appeal,
No. 500, 2008, from the Superior Court's denialhid first motion for
postconviction relief. It appears that Guy wasespnted by counsel in the
Superior Court and is proceeding with the same selun appeal.

(2) In July 2009, Guy, appearimyo se, filed a second motion for
postconviction relief. Guy sought relief on thesigaof this Court’s opinion
issued on February 17, 2009 Aflen v. Sate’ The Superior Court denied
Guy’s motion on the basis that appeal No. 500, 2088 pending in this
Court. Thereafter, Guy filed pro se appeal, No. 532, 2009, from that
decision.

(3) On September 10, 2009, the Clerk issuedtiaendirecting that
Guy show cause why appeal No. 532, 2009 shouldbeotlismissed as
untimely filed? In response, Guy states that the delay shouldxbased
because he mailed his appeal within the thirty-algyeal period.

(4) Guy’'s response is unavailing. The jurisdicibdefect that is

created by the untimely filing of a notice of appeannot be excused “in the

! See Allen v. Sate, 970 A.2d 203 (Del. 2009) (reversing judgmentofviction and
remanding for a new trial).

2 Guy's appeal from the Superior Court’s August Q@ order was filed on September 9,
2009. See Del. Supr. Ct. R. 6(a) (providing for thirty-dageal period).



absence of unusual circumstances which are ndiwgtble to the appellant
or the appellant’s attorney.” Guy has not demonstrated that the delay in
filing appeal No. 532, 2009 was due to unusual ucrstances.
Accordingly, the Court has no jurisdiction to catesithe appeal.

(5) On September 17, 2009, the State filed an anand motion to
remand. The State supports the dismissal of appea532, 2009 and
seeks to remand appeal No. 500, 2008 “for the dfilof a second
postconviction motion with the assistance of couhséccording to the
State, “[ijn the interest of justice and judicialomomy, consolidation and
resolution of [Guy’sAllen claim] with [appeal] No. 500, 2008 would be
appropriate.” Guy’s counsel in appeal No. 500,82060nsents to the remand
requested by the State.

NOW, THEREFORE, IT IS ORDERED, pursuant to Supredoirt
Rule 19(c), that the State’s motion to remand ipeab No. 500, 2008 is
GRANTED. This matter is remanded to the Superiour€for the filing of
a second postconviction motion with the assistafasounsel. Briefing in

appeal No. 500, 2008 is STAYED. Jurisdictionetained.

®Riggsv. Riggs, 539 A.2d 163, 164 (Del. 1988).

* See Deputy v. Roy, 2004 WL 1535479 (Del. Supr.) (citir@arr v. State, 554 A.2d 778,
779 (Del. 1989) (dismissing untimely appeal aftencuding that delay in prison mail
system cannot enlarge jurisdictional appeal period)



IT IS FURTHER ORDERED, pursuant to Supreme CowteR 6 and
29(b), that appeal No. 532, 2009 is DISMISSED.

BY THE COURT

/sl Carolyn Berger
Justice




