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BeforeBERGER, JACOBS andRIDGELY, Justices.

ORDER

This 23* day of November 2009, on consideratiorheftiriefs and arguments
of the patrties, it appears to the court that:

1) Tyrone Miles appeals from his convictions, fallng a jury trial, of
attempted first degree murder and possession ofaalyl weapon by a person
prohibited. He argues that the trial court erngd b) denying his motion to suppress
his statement to the police; 2) failing to redapbéice officer's comments in a tape

recorded interview; and 3) admitting a witness’s-@fucourt statement.



2) On September 11, 2007, Asmi Patel was shoeimlttildomen while working
as a cashier at the Duncan Depot, a convenieneeistbover, Delaware. The store’s
security cameras videotaped the shooting. Pateivedl, and testified at trial that
Miles walked into the store and asked for a packigdirettes. He told Patel that he
would pay for the cigarettes when his ride arriveéifter a few minutes, Miles
removed a gun from his waistband, pointed it alPand pulled the trigger. But the
gun misfired, and Miles walked away from the countéle then returned to the
counter and shot again. This time the gun fired, Ratel was struck in the stomach.

3) After the shooting, the police released a ghithtograph of the shooter, taken
from the store videotape. The photograph showedrain a black T-shirt, jeans and
a “do rag”. The police also took a palm print frardoor handle that Miles had
touched shortly before the shooting. The photoeapd in the newspaper on
September 12 , and someone tipped the police thatthoter was Miles. Based on
that tip, the police requested that the State Ruodadentification compare the palm
print from the crime scene with Miles’ prints. TBereau confirmed that the prints
were a match.

4) The police then tried to apprehend Miles wheeeworked, at Harris
Manufacturing in Smyrna. Miles was not at workt the police got a description of

Miles’ car and later spotted him in Clayton. A @tan police officer stopped Miles



and brought him to Dover for questioning. DeteztRichardson informed Miles of
his Miranda® rights before beginning the interrogation, andedliWaived his rights.
The interrogation lasted about 1 2 hours, duringlvhme Miles denied being in the
store on the day of the shooting. Miles claimeat tie had been in the store the day
before the shooting. He also claimed that he haiked on the day of the shooting,
and that Linda Robbins, his supervisor, had beaeranearby desk when he clocked
in. Miles told Richardson that on the day of theaing he was wearing a white T-
shirt, jeans, and a baseball hat. He said thedredy wears a “do rag” on his head.
5) At the end of the interrogation, Miles was pthae an individual cell while

the police executed several search warrants. Abbours later, Richardson returned
to Miles’ cell and took him to be booked. Duritgt process, Miles asked Richardson
about the strength of the State’s case against Riithardson said he believed it was
a very strong case. Miles then said, “She wasiit.b Richardson responded by
suggesting that, if Miles wanted to talk, they abgb back upstairs. They did, and
during the second interrogation, Miles admittedasimg Patel. He explained that she
wanted him to shoot her, because she wanted to t@uicide. He also said that she
offered him $10,000 and provided the gun. Findflifes said that Patel put $500 on

the counter as payment after he shot her.

Miranda v. Arizona, 384 U.S. 436 (1966).



6) Richardson followed up by questioning RobbinswiMiles’ claim to have
been at work on the day of the shooting. Robbamgicned that Miles came to work,
but said that he was wearing the same clothesdith§y” seen on the still photograph
from the crime scene videotape. At trial, Robliestified that she did not remember
seeing Miles at work that day. She recalled spepto Richardson, however, and
testified that she answered his questions truthfull

7) Miles first argues that he should have beenghreMiranda warnings again
before he gave his second statement to Richardsohedda v. State,? this Court
identified several factors that bear on whetlMiranda warnings must be
readministered: “. . . the time lapse since pma@rnings, change of location,
interruptions in interrogation, whether the samigcef who gave the warning also
interrogated, and significant differences of staets.® The time lapse here, although
greater than ilhedda, was less than the 7 hour delay cited with apgnovénat case.
There was no change of location, and the secordagiation was conducted by the
same officer who gave the warnings initially. Tmdy factor weighing in Miles’ favor

is that his second statement was significantlyedgit from his first.

564 A.2d 1125 (Del. 1989).

3d. at 1130.



8) The trial court reviewed thHeedda factors and concluded that there was no
need to readministéiranda warnings. The trial court noted that Miles hadrbgeft
alone during the 5 hours before the second statemnan Miles initiated the second
interview; and that it was “almost all a statem@nthe defendant with little more than
pause fillers by the investigating officer.” Wadi that the trial court acted well
within its discretion in analyzing the totality a@ircumstances and reaching its
conclusion.

9) Miles next argues that, before the second vajest statement was played
for the jury, all of Richardson’s comments shoudtvd been redacted. Alternatively,
if all comments were not redacted, then at leasiptiejudicial comments reflecting
Richardson’s assessment of Miles’ credibility skddwve been removed from the tape.
Specifically, Miles argues that Richardson’s comt#érooks real bad for you,” is
inadmissible opinion evidence about the strengtkhefState’s case. The second
comment — “You thought your were doing her a faer@as Richardson’s mocking
response to Miles’ statement that he shot Patalusecshe wanted to commit suicide.
That, too, was inadmissible because it was a corhareMiles’ credibility.

10) This Court recognizes that professional inésvers may make comments,

suggestions, even false statements, as a mealstoifgea response from the witness.

“Appellee’s Appendix, B-7.



But it is settled law that “experts may not usthp jury’s function by opining on a
witness’s credibility.”  Thus, any comments, quass, or responses by the
interviewer that convey the interviewer’s beliefdisbelief must be redactéd. The
prosecutor in this case tried to convince the tairt that a defendant’s statement has
“historically . . . [been] permitted to be shown. .to a jury in its entirety” As the
prosecutor participated in thtassan-El case, where this Court discussed at length the
need to redact a police officer’s credibility opins, we question the good faith of the
prosecutor’s argument. In any event, the proseaaovinced the trial court that a
curative instruction would suffice in place of theo redaction$.

11) The trial court’s failure to redact the two goents described above was an
abuse of discretion. We recognize that many questre direct, non-prejudicial, and
need to be included for continuity and ease of tstdading. Questions in that
category do not need to be redacted. But the 'Stalieged difficulty in making
redactions is not a factor to be considered. dfititerviewer conveys a view (through

comment or gesture) about the strength of the 'Statethe defendant’s case, the

SWaterman v. State, 956 A.2d 1261, 1264 (Del. 2008).

®lbid. See, also, Miller v. State, 893 A.2d 937, 951 (Del. 2008} assan-El v. Sate, 911 A.2d 385,
398 (Del. 2006)Holtzman v. Sate, 1998 WL 666722 at *5 (Del. 1998).

"Appellee’s Appendix, B-7.
®The trial court did insist that other portions bé ttranscript be redacted.
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credibility of the witness/defendant, or any digoutacts, then that comment must be
redacted at the request of the defendant. Itpetidhat the process of redacting the
tape will not interfere with the trial, since itasmatter that can and should be resolved
before the trial begins.

12) Here, as in several prior “redaction” casesaveesatisfied that the failure
to redact was harmless beyond a reasonable dduigre was a videotape of the
shooting and the victim survived, identified Milesd recounted her ordeal in court.
Given these facts, Richardson’s two comments duvibgs’ second interview would
not have had any material impact on the vertict.

13) Finally, Miles argues that Robbins’ statemerRichardson should not have
been admitted under Tdl. C. § 3507 because Robbins could not remember what she
said during the interview. Robbins did recall tadkto Richardson on September 13,
2007 about Miles and a photograph in the newspapmbbins testified that she
answered Richardson’s questions truthfully and m@tily, but she could not recall
the questions or her answers.

14) Before an out-of-court statement may be additeder 11Del. C. § 3507,

the declarant must “touch on the events perceivetlthe out-of-court statement

‘Mason v. Sate, 963 A.2d at 127.



itself.”'° Robbins did both — she testified that glage a statement to Richardson about
a newspaper photograph involving Miles.

15) Miles also argues, for the first time on apptrt Richardson’s description
of Robbins’ statement was inadmissible becausasthis “interpretive narrative,” not
Robbins’ actual statement. Assuming, without dagigthat Miles is correct, we find
no plain error. Robbins’ statement was cumulat&ke knew nothing about the crime
and only confirmed that Miles was wearing the dloglthat was clearly shown on the
security camera videotape. Thus, Richardson'srigien of Robbins’ statement did

not deprive Miles of a fair tridf.

1%Johnson v. Sate, 338 A.2d 124, 127 (Del. 1975).

Ywainwright v. State, 504 A.2d 1096, 1100 (Del. 1986).
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NOW, THEREFORE, IT IS ORDERED that the judgmentdhef Superior
Court be, and the same hereby are, AFFIRMED.

BY THE COURT:

Is/ Carolyn Berger
Justice




