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STEELE, Chief Justice:



Stonewall Insurance Company and E.l. du Pont de déesn& Company
appeal from a series of summary judgment rulingsirgy out of disputed
insurance policy language affecting the amount DtiRoay recover under two
excess insurance policies. Stonewall contendsthigatmotion judge erroneously
determined the number of occurrences triggering@e as a matter of law, and
applied a non-cumulation clause that inaccuratetjiced Stonewall’s liability for
a subset of claims but not for all. Stonewall iert complains that the motion
judge awarded prejudgment interest from the wraatg.d

In response to Stonewall’s contentions, DuPontresteat the motion judge
correctly granted summary judgment but erroneotsiynd the non-cumulation
clause to be unambiguous. With the exception efpilejudgment interest award,
which we nowREVERSE, we find the motion judge correctly determined the
number of occurrences and properly applied an ummobs non-cumulation
clause. Accordingly, wAFFIRM in part andREVERSE in patrt.

Factual and Procedural Background

E.l. du Pont de Nemours and Company developed etalaesin product to
“bridge the gap between metals and plastics.” Betw1983 and 1989, DuPont
sold that innovative product for use in polybutgeplumbing systems. After

allegations surfaced that inherent defects in thalyct caused leaks in those



systems, with resulting property damage and losproperty, DuPont stopped
selling the product to polybutylene manufacturers.

During the relevant time period, DuPont maintain@dcomprehensive
general liability insurance plan that utilized a0$%illion self-insurance retention
and multiple excess insurance policies to covesdssxceeding the SIR. There
were four separate “towers” of insurance, one &mwheyear, as follows:

1983: $50 million SIR, $145 million excess insurari$165m);

1984: $50 million SIR, $145 million excess insurari$195m);

1985: $50 million SIR, $115 million excess insurari$165m);

1986: $50 million SIR, $195 million excess insurari$245m).
DuPont defended and settled thousands of clain@vimg the leaking plumbing
systems, incurring liabilities exceeding $239 miili In 1999, DuPont filed a
complaint against multiple insurance carriers, segl declaration of rights and
obligations, including a designation of which oé tfifty excess insurance policies
issued by sixteen different carriers should respa@mdl indemnify DuPont.
Ultimately, DuPont settled and recovered approxatyatb111.7 million from
fifteen carriers. As a result, DuPont's sole ramma recourse was to seek
indemnification from Stonewall Insurance Company.

In an August 4, 2006 letter, DuPont demanded regourder Stonewall’s

1985 policies that provided a total of $5 milliam éxcess coverage.Stonewall

! Stonewall participated in the 1985 tower and mtedi $1 million of coverage in the first layer
of excess policies and $4 million of coverage ia $slecond layer of excess policies.



denied coverage, contending that: (1) a “Priomutasce and Non-cumulation”
clause in its policies negated its coverage obbgat and, (2) DuPont’s liabilities
from the degradation of the acetal resin producsttuted multiple occurrences,
thereby triggering multiple per-occurrence selfuiresl retentions.

In a series of summary judgment rulings, the mojimlye decided that: (1)
the product liabilities arose out of one singlewocence; (2) the non-cumulation
clause clearly and unambiguously directed a mullicg year loss to the earliest
applicable coverage, and reduced Stonewall’'s cgee@bligations to zero for
claims that triggered a pre-1985 excess insuramdeyp and (3) the non-
cumulation clause did not reduce Stonewall’s ligbilor claims arising in 1985.
A Final Judgment Order dated August 5, 2009 dickthe Prothonotary to enter
judgment in favor of DuPont and against Stonewall$9,790,982, consisting of
Stonewall’s policy limits of $5 million and prejudgent interest for $4,790,982.
This appeal and cross-appeal followed.

Claimson Appeal

The parties’ coverage dispute turns on three issiée first is whether the
product liabilities arose out of a single occureerso that DuPont only had to
contribute one $50 million SIR before seeking cager from the excess insurers
or whether the product liabilities arose out of typlé occurrences, triggering

multiple SIRs. The second issue is whether a nonutation clause extinguished



Stonewall’'s coverage obligations for all claims amly for those claims that
triggered a pre-1985 excess policy. The third asfacused on whether
prejudgment interest began accruing from the daf@u®ont’s complaint or from
the date of DuPont’s specific letter demand.
Standard of Review
We review de novothe Superior Court's grant or denial of summary
judgment’
Discussion
l. The Number of Occurrences
Stonewall’s policies provide that “[tlhe term ‘Occence,” wherever used
herein, shall mean an accident or a happening@mntew a continuous or repeated
exposure to conditions which unexpectedly and enitnbnally results in personal
injury, property damage or advertising liabilityrthg the policy period. All such
exposure to substantially the same general conditixisting at or emanating from
one premises location shall be deemed one occuérfenc
Stonewall contends that the motion judge errongoirstaded the jury’s
province by resolving the number-of-occurrencesstjor as a matter of law,

where several issues of material fact were in despuStonewall identifies two

2 Motorola, Inc. v. Amkor Tech849 A.2d 931, 935 (Del. 2004Rizzitiello v. McDonald’s
Corp,, 868 A.2d 825, 829 (Del. 2009)ank v. Moyed909 A.2d 106, 108 (Del. 2006).



purportedly disputed facts. The first concerns moany separate causes of system
failure gave rise to the polybutylene system libitlaims. DuPont claims that
the liabilities arose from the product’s susceptipto chemical degradation alone
(inside-out cracks). Stonewall claims that fau#s| with two separate and
independent causes — chemical degradadiod the product’'s inability to resist
mechanical stresses (outside-in cracks).

Stonewall's “two independent causes” contentiongmidedly attempts to
turn the number-of-occurrences analysis into a rarrol-conditions question.
Whether the failure resulted from the product’s cepsibility to chemical
degradation from the inside of the pipe or from itmbility to withstand
mechanical stress from the outside, or bothptioeluctitself was the source of the
leaking polybutylene systems and the resultant gntgpdamage. Indeed, both
sides’ experts agreed that the product was unseifabuse in that type of system.
Whether it was one condition or two that made thedpct unsuitable for use in
polybutylene systems, is of no legal significance.

The second alleged factual dispute arises fromsdw®nd sentence of the
“occurrence” definition in Stonewall’s policies; maly that “[a]ll such exposure to
substantially the same general conditions exis@hgor emanating from one
premises location shall be deemed one occurren&dnewall queries whether

there was only one occurrence, because the relépagrnises location” was a



plant in West Virginia where DuPont manufactured groduct; or whether each
of the 469,000 plus liability claims constitutedeparate occurrence because each
claim involved an individual building where polygléne systems failed and
damage occurred. Not surprisingly, Stonewall asgihat the latter interpretation
is the correct one.

In E.l. du Pont de Nemours & Co. v. Admiral Ins. £a. Superior Court
judge analyzed how other jurisdictions treated rluenber-of-occurrences issue
and concluded that “generally, an occurrence isrdehed by the cause or causes
of the resulting injury” Following that conclusion, the court adopted the
“‘commonly accepted [cause] test” and reaffirmedpheciple that “where a single
event, process or condition results in injuriesyilt be deemed a single occurrence
even though the injuries may be widespread in both and place and may affect
a multitude of individuals®

Consistent withAdmiral, the motion judge here correctly identified and
applied the cause test to the facts set forth bpesvall and DuPont. Specifically,
the judge held that when determining the numbeoadurrences in a products

liability case, the “[p]roper focus is . . . on gretion and dispersal — not on the

31996 WL 190764 (Del. Super. April 9, 1996).
*1d. (citing Appalachian Ins. Co. v. Liberty Mut. Ins. C676 F.2d 56, 61 (3d Cir. 1982)).

> Admiral, 1997 WL 190764, at *3 (citingransp. Ins. Co. v. Lee Way Motor Freight, |r87
F. Supp. 1325, 1330 (N.D. Tex. 1980)).



location of injury or the specific means by whicahury occurred.” Therefore,
DuPont’s production of an unsuitable product triggleonly one single occurrence
under the policies.

Despite the judge’s application of the reasoningdmiral to the set of facts
before him, Stonewall (relying on non-Delaware saseontends that product
manufacturers are subject to multiple occurrenoehrfgs in the property damage
context’® We note that the courts in Stonewall’s casesheithat result based on
their interpretation of the specific policies atus. Those cases did not apply the
cause test, did not involve substantially similadiqy language, and did not
concern the same type of products liability issarfy DuPont.

Further, if Stonewall’s interpretation of the oammce provision is correct,
then each separate claim would constitute its ogparate occurrence. As a
consequence, DuPont must first expend $50 millienqecurrence for a total of
approximately $23,450,000,000,000 before beingtledtito look to its excess

insurers. It is inconceivable to imagine 469,000uwrences generating almost $24

® See, e.g.Michigan Chem. Corp. v. Am. Home Assurance, @28 F.2d 374, 383 (6th Cir.
1984); Dow Chem. Co. v. Assoc. Indem. Cpif27 F. Supp. 1524, 1531 (E.D. Mich. 1989);
Maryland Cas. Co. v. HanspB802 A.2d 152, 170 (Md. Ct. Spec. App. 200€prfolk & W. R.
Co. v. Accident & Cas. Ins. G096 F. Supp. 929, 937 (W.D. Va. 199¢)SX Transp., Inc. v.
Cont'l Ins. Co, 680 A.2d 1082, 1098 (Md. 1996).

" The authority cited by Stonewall involves caseplyipg the “effects” test, environmental
liabilities disputes (asbestos and lead paint)dpets liability cases involving marketing defects
(i.e. improper labeling of products), and nuisanoése cases involving loss of hearing.



trilion in damage$. Such an interpretation would produce an absurd,
unacceptable result that would render meaningles&xcess insurance purchased
by DuPont and deprive DuPont of the protectionafbrch it paid.

Stonewall’'s policies are, by definition and by dw®i occurrence-based
policies, not claims-made policies. The use of finener instead of the latter
signifies that neither DuPont nor Stonewall intehd® base coverage on
individual accidents that gave rise to claims. hRat they intended to base
coverage on the underlying circumstances (or oeogss) that resulted in the
claims for damages.

Even if Stonewall’'s interpretation of the deefetlause was somehow
tenable, the motion judge correctly declined toures a jury trial, because
Stonewall’'s argument does not involve any issuefadf Whether the relevant
premises location for purposes of determining thmlmer of occurrences was the
plant in West Virginia or each individual buildinghere damage occurred, is not a

factual issue. Rather, it involves the interpietatof policy language that is

8 See Owens-lllinois, Inc. v. Aetna Cas. & Sur.,G67 F. Supp. 1515, 1527 (D.D.C. 1984).

® See Champion Int'| Corp. v. Cont| Casualty €646 F.2d 502, 505-06 (2d Cir. 1976rt.
denied 434 U.S. 819 (1977).

193 Alan S. Rutkin et al., Bv APPLEMAN INSURANCE LAW PRACTICE GUIDE 39.15(4) (2009)
(“[a] ‘deemer’ clause [ ] is a mechanism to deterenivhich single policy responds where an
occurrence potentially triggers more than one palic. . [t]he intent of these clauses is to timi
the insurer’s liability where loss spreads over enitvan one policy period. . . ."”).



generally a question of law for the court and ndaetual dispute for a jury to
decide™!

Accordingly, we hold that the motion judge corrgatbncluded that only a
single “occurrence” triggered the Stonewall pokcie

[I.  Non-Cumulation Clause & the Reduction of Liability

The non-cumulation clause contained in Stonewgtitdicies reads as
follows:

It is agreed that if any loss covered hereundatss covered in whole or in

part under any other excess policy issued to thsurksl prior to the

inception date hereof the limit of liability hereas stated in Items 5 and 6

of the Declarations shall be reduced by any amodumé¢sto the Assured on

account of such loss under such prior insurance.

Stonewall contends that although the motion judyeectly determined that
the non-cumulation clause unambiguously operateddace Stonewall’s liability,
he erroneously allocated the loss such that Stdtiewanits were reduced to zero
for only part of the loss. Stonewall claims that@use prior insurance (the 1983
and 1984 policies) covered most of that loss, DaRannot recover any amount
under Stonewall’s policies.

Responding to Stonewall’'s contentions, DuPont #&sgerthat non-

cumulation provisions operate only to prevent aurad from obtaining a double

1 See, e.g.Hercules Inc. AMEC Va.1999 WL 167829, at *2 (Del. Super. Feb. 17, 1999)
Deakyne v. Selective Ins. Co. of A28 A.2d 569, 572 (Del. Super. 199} Newark Assoc.
V. CNA Ins. Cos2001 WL 1198930, at *2 (Del. Super. Oct. 2, 2001)

-10-



recovery, which will not take place here. DuPomplasizes that it seeks only to
obtain the highest per-occurrence limits of coveragany one year, not a double
recovery. DuPont further contends that even ifrtbe-cumulation clause applies,

it is ambiguous, as several words and phrases €teay” “due,” “should be
reduced,” and “reduction of limits”) allow for migte reasonable interpretations.
Therefore, DuPont contends, the ambiguous non-aitrmoal clause must be
construed against Stonewall — the drafter.

We conclude that the motion judge correctly apptiesl unambiguous non-
cumulation clause and reduced Stonewall’'s liabiliyoperly. In a previous
opinion, the judge adopted the all-sums apprdaelso known as joint and several
liability. Under that approach, each insurer whpsécy has expired, is wholly
liable for damages that exceed the SIR and thatroedt over multiple years (up to
the limits of each individual policy). For example, where a system is installed in
1983 and removed in 1985, then all insurers fror8319 1985 are jointly and

severally liable for the covered damage that oecumver the three year time

period*

12 0n appeal, the parties do not contest the allaeatiethod chosen; rather, Stonewall contests
the application of the method.

13E.1. du Pont de Nemours & Co. v. Allstate Ins.,@006 WL 2338045, at *7 (Del. Super. July.
31, 20086).

14 See3 Alan S. Rutkin et al., v APPLEMAN INSURANCELAW PRACTICE GUIDE 39.12 (2009).

S11-



Under the all sums approach, DuPont may choosenglesitower of
coverage, applicable to a single year, from whlsdek indemnity and defense
costs™> After selecting a tower, coverage then procegdtha tower from the first
layer of coverage until full indemnity or compledghaustion of the policy limits
occurs:® In turn, the selected insurers may then seekribotibn against other
carriers from other towers whose policies were dlsggered by the product
liability claims.

The non-cumulation clause does not create an ampigtich alters this
process. Despite DuPont’s effort to assign mudtipterpretations to several terms
in the clause, we have noted that non-cumulatiansgs “reduce[ | recovery under
an excess policy to the extent that the insureeldly recovered under ‘a policy
issued prior to the inception date’ of that exqesicy.” *” Moreover, other courts
applying clauses nearly identical to Stonewall'véhaetermined that the clause
clearly reduces policy limits “by the total amouptsd, or due, to the insured from

the prior excess insurers”

B d.

4.

" Hercules, Inc. v. AlU Ins. Co784 A.2d 481, 493-94 (Del. 2001).

18 See Greene, Tweed & Co., Inc. v. Hartford Acc. &eim. Ca.2006 WL 1050110 (E.D. Pa.
April 21, 2006); Westinghouse Elec. Corp. v. Am. Home Assurance2004 WL 1878764, at

*19 (N.J. Super. July 8, 2004)jking Pump, Inc. Century Indem. C8009 WL 3297559, at *30
(Del. Ch. Oct. 14, 2009).

-12-



Indeed, interpreting the non-cumulation clauseirtot lhow much DuPont
may seek from the selected tower of insurance kytracting any amounts
received by or payable to DuPont from prior exdessirers, is the only proper
interpretation. Here, the controlling rule of ctrastion is that “[a] single clause
or paragraph of a contract cannot be read in isolatout must be read in
context.® Under this framework, reading “covered, due, $thdne reduced, and
reduction of limits” as ambiguous and in isolatiwauld dishonor the spirit of the
clause and improperly allow DuPont to obtain a deulecovery by negating
settlements already received from the 1983 and ir8#ers.

Relying primarily onCalifornia Insurance Co. v. Stimson Lumber €and
Outboard Marine Corp. v. Liberty Mutual Insurance.¢" Stonewall asserts that
the term “loss” means the entire loss at issue rastdsubsets of it. Stonewall
further contends that the loss was large enoudhgger the $50 million SIRnd
reach into the excess policies in 1983 and 198ethre, those policies covered

the losan partand reduces Stonewall’s liability to zero for timie loss.

19 Cheseroni v. Nationwide Mut. Ins. Cd02 A.2d 1215, 1217 (Del. Super. 1978id, 410
A.2d 1015 (Del. 1980)Hudson v. D & V Mason Contractors, In@52 A.2d 166 (Del. Super.
1969).

202004 WL 1173185 (D. Or. May 26, 2004).

21670 N.E.2d 740 (lIl. App. Ct. 1996).

-13-



First, the motion judge correctly distinguished ttveo cases on which
Stonewall relies. Those cases involve the apjicaif apro rata method?” not
an all sums method. Moreover, he aptly observed tihe loss produced both
multi-year damage and single-year damage. Althdlags” may be read broadly
to include the entire loss and not subsets theasgfsuch reading counterfactually
assumes that the loss consists entirelyndivisible damage over multiple policy
periods—which is not the case here. That readamgradicts both parties’ stated
ability to segregate a part of the target loss eoufine it to a single year. It
logically follows that where the parties can corfikamage to a single-year, then
only the insurers participating in a CGL tower cong that yearare responsible
for responding to that damage.

Secondly, Stonewall’s interpretation fails to caesi the “in whole or in
part” language in the non-cumulation clause. Antsyrayable to DuPont that
cover theentire loss extinguishes Stonewall’s liability. But, whethe amounts
payable by prior excess insurers only copart of the loss, then Stonewall’s
coverage applies to the remaining portion. HeneP@nt selected the insurers in
the 1985 CGL tower from which to seek indemnity ftsr defense costs. Both

DuPont and Stonewall agree that all insurers arglyoand severally liable for at

22 3 Alan S. Rutkin et al., 8v APPLEMAN INSURANCE LAW PRACTICE GUIDE 39.13 (2009)
(Unlike the all sums method where one insurer i®liyhliable for the entire loss, a pro rata
approach spreads the loss and assigns liability mroportionate basis.).

- 14-



least $74.8 million in defense costs. Stonewadlsgturther and lists an additional
$18.5 million in liability claims that are confinesb 1985 (i.e. damage from
systems that were installed and removed in 1885Yhus, Stonewall’s figures
establish that there are at least $93.3 milliomlamages for which Stonewall is
wholly liable.

There also appears to be no genuine factual dighateDuPont recovered
over $20 million in settlements from its 1983 ar¥®4 insurer$? Because the $20
million represents “any amounts due to the Assre@ccount of such loss under
such prior insurance,” the $93.3 million figure lieduced to $73.3 million.
Applying DuPont’s SIR to the reduced figure, $2lion remains>> Stonewall
policies provide $1 million of the $5 million firsayer of excess coverage and $4

million of the $15 million second layer of excesserage. As a participant in the

23 DuPont and Stonewall dispute whether the remaihitlities total $137.5 million or $127.3
million. The $74.8 million is included in both pias’ figures; therefore, we used this figure to
determine the extent of Stonewall’s liability. Vieake no findings regarding the accuracy of
these figures.

** E.Il. du Pont de Nemours & Co. v. Stonewall Ins., @al, 2008 WL 7020668, at *5 (Del.
Super. Aug. 14, 2008) (noting that in a June 2,8200der the court accepted as fact, without
objection from DuPont, that the amounts recoveng®bPont in settlements with its 1983 and
1984 insurers exceeded $20 million).

25 Although the judge used different numbers, thelltssare the same. The amount of claims
reaches Stonewall's excess policies. Furthernveeeagree with the motion judge that the plain
language of the non-cumulation clause preventspgdication to SIRs. The non-cumulation
clause refers texcess insurance Title 18, section 102(d) of the Delaware Coddingds
insurance as a “contract whereby one undertakgsmyoor indemnify another.” If insurance
mandates an undertaking by one to pay or indenmsniiyther, a mechanism where an entity
indemnifies itself (i.e. SIR) does not appear tilsathat requirement.

-15-



first two layers of excess insurance, Stonewall tnfiust respond to losses that
exceed DuPont’'s $50 million SIR by $20 million. dd&se the $23.3 million
figure falls almost squarely within the first twayers of coverage, the judge
correctly determined that the $23.3 million lossaalges Stonewall's excess
policies.

We, therefore, uphold the motion judge’s interpgretaand application of
the non-cumulation clause.

[11.  Amount of Prejudgment | nterest
Standard of Review

The final issue concerns the calculation of prefegt interest. We

determine the due date of a prejudgment intereatdhtwy plenary reviewf
Discussion

The parties do not dispute DuPont’s entitlemenptejudgment interest;
rather, Stonewall questions on what date intetsstild have begun to accrue. As
a general rule, interest accumulates from the pagenent was due to a paffy.
For insurance claims, interest accumulates frond#ie a party actually demands

payment® Where it is difficult to determine to a reasomatbkgree of certainty

2Citadel Holding Corp. v. Rove603 A.2d 818, 826 (Del. 1992).
?"Hercules 784 A.2d at 507-08.

2814,
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when an insured demanded payment, we often reltherdate that the insured
filed the complaint. Here, the motion judge awar@esjudgment interest from the
date DuPont filed its complaint, December 30, 1999.

We disagree with the chosen accrual date. Prejadgnmmterest is an
extraordinary award that applies when a party difjaisly refuses to live up to its
obligation after payment is dd&. Although DuPont’s initial 1999 complaint may
in the abstract be construed as a demand for payrderiPont amended that
complaint to make demand against the 1983 insufter settling with the 1983
insurers, DuPont then changed its strategy and nodadms against the 1985
insurers, including Stonewall, in an August 4, 2aG8&nand letter. Therefore,
Stonewall could not have unjustifiably refused tay puntil DuPont demanded
payment on August 4, 2006. Accordingly, the motjodge erred by awarding
prejudgment interest from December 30, 1999.

Conclusion

For the foregoing reasons, wd-FIRM the Superior Court’'s judgment in

part, REVERSE the prejudgment interest award éREM AND for a modification

of the award of prejudgment interest.

29 Citrin v. Int'l Airport Centers LLG922 A.2d 1164, 1167 (Del. Ch. 2006).
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