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Before VEASEY/, Chief Justice, HOLLAND and STEELE, Justices
ORDER

This7th day of July 2003, upon consideration of the appellant’ sopening
brief and the appellee’ smotion to affirm pursuant to Supreme Court Rule 25(a),
it appears to the Court that:

(1) Thedefendant-appellant, Larry W. Austin, filed an appeal fromthe
Superior Court's December 20, 2002 order denying his motion for
postconviction relief pursuant to Superior Court Criminal Rule 61. The
plaintiff-appellee, the State of Delaware, has moved to affirm the judgment of
the Superior Court on the ground that it is manifest on the face of Austin’s
opening brief that the appeal iswithout merit. We agree and affirm.

(2) InMarch 2000, Austin wasfound guilty by a Superior Court jury



of Possession With Intent to Deliver Cocaine, Possession of Cocaine Within
1000 Feet of a School, Possession of Cocaine Within 300 Feet of a Park, and
Resisting Arrest. Austin, who wasfree on bail during trial, failed to appear for
the second day of thetrial. The Superior Court denied hiscounsel’smotion for
amistrial and hewasconvicted in absentia. Following hiscapture by thepolice
in July 2000, Austin was sentenced to a total of 32%2 years incarceration at
Level V, to be suspended after 15 years for decreasing levels of supervision.
Austin’s convictions and sentences were affirmed by this Court on direct
appeal .!

(3) Inthisappeal, Austin claimsthat hiscounsel provided ineffective
assistance by failing to: a) investigate the State' s case against him and present
defense witnesses at trial; b) consult with him prior to trial; and ¢) provide him
with the necessary materials, such as trial transcripts, to pursue his pro se
appeal

(4) Inordertoprevail onhisclaim of ineffectiveassistance of counsel,
Austin must show that his counsel’s representation fell below an objective
standard of reasonableness and that, but for counsel’s unprofessional errors,
there is a reasonable probability that the outcome of the proceedings would

have been different.: Although not insurmountable, the Strickland standard is

tAustin v. State, Del. Supr., No. 429, 2000, Walsh, J. (Aug. 6, 2001).

~ ?Followi n%_an evidentiary hearing in Superior Court, this Court granted Austin’s
motion to pursue his direct appeal pro se.” Id.

*Srickland v. Washington, 466 U.S. 668, 688, 694 (1984).



highly demanding and leads to a “ strong presumption that the representation
was professionally reasonable.”«

(50 While Austin argues that his counsel provided ineffective
assistance by failing toinvestigate and present witnessesfor the defense, hehas
provided no facts to support his claim that his counsel’ s aleged error resulted
in pregjudice to him. Austin’s second claim that his counsel failed to consult
with himislikewiseunsupported by any factsdemonstrating prejudice. Austin,
finaly, hasfailed to provide any argument in support of histhird claimthat his
counsel improperly failed to provide him with the necessary materials, such as
transcripts, to pursue his pro se appeal® and we, therefore, deem that argument
to be abandoned.®

(6) Itismanifest on the face of Austin’s opening brief that the
appeal iswithout merit because the issues presented on appeal are controlled
by settled Delaware law and, to the extent that judicial discretionis
implicated, clearly there was no abuse of discretion.

NOW, THEREFORE, IT ISORDERED that, pursuant to Supreme Court
Rule 25(a), the State of Delaware’s motion to affirm is GRANTED. The
judgment of the Superior Court is AFFIRMED.

BY THE COURT:

“Flamer v. Sate, 585 A.2d 736, 753 (Del. 1990).

_ °This Court granted leave for Austin to file a supplemental brief addressing the
Superior Court’sdenial of hisrequest for atranscript, but Austin chose not to do so.

sMurphy v. Sate, 632 A.2d 1150, 1152 (Del. 1993).



/s/ Randy J. Holland

Justice



