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HOLLAND, Justice:



The defendant-appellant, Howard E. Woodlin (“Waat| was
indicted on one count of Rape in the First Degoee, count of Dangerous
Crime Against a Child, three counts of EndangetivgWelfare of a Child,
one count of Unlawful Sexual Contact in the Firstgibee, one count of
Incest, and two counts of Indecent Exposure inFingt Degree. Following
a jury trial in the Superior Court, Woodlin was fmuguilty on all counts.
For his conviction of Rape in the First Degree, \Wloowas sentenced to
incarceration at Level 5 for the balance of hisurgltlife. He was sentenced
to various periods of incarceration for the othemdctions?

Woodlin has raised one issue in this direct appés argues that it
was an abuse of discretion by the trial judge tongethe admission into
evidence of his minor daughter’s interview with &il@ren’s Advocacy
Center (“CAC”) forensic interviewer, Diane KlecatKlecan”) under title
11, section 3507 of the Delaware Code. AccordiagWoodlin, no
foundation was laid regarding the perceived eventsuthfulness of the out-

of-court statement.

! For the Dangerous Crime Against a Child convictigvoodlin was sentenced to a
mandatory term of twenty-five years of incarcenatiat Level 5. For the three

convictions of Endangering the Welfare of a Chiv@, was sentenced to two years at
Level 5, suspended for one year at Level 2. Fdawful Sexual Contact in the First

Degree, Woodlin was sentenced to nine months atll®v For Incest, he was sentenced
to one month at Level 5. For the two convictiorislrmlecent Exposure in the First

Degree, he was sentenced to one year at Levespesded for one year at Level 1.
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This appeal is part of a trilogy of cases thatenawnsolidated for oral
argumenten Banc because they all involved recurring problems watard
to the admission of evidence under section 350rhe issue in Woodlin’s
appeal relates to the proper foundational requirgsnghat must be
established before the prior statement of a witress be admitted into
evidence under section 3507. In this opinion, gx@aw our precedents and
provide additional guidance regarding the foundetiorequirements that
must be established under section 3507 as a oomdprecedent to
admissibility. We conclude there was no plain eand that the Superior
Court’s judgments of conviction must be affirmed.

Facts

Woodlin and Tammy Campbell (“Campbell”) are thegras of two
children: Sarah, born in 2000, and Matthew, barr2005° While Sarah
was living temporarily with Campbell’s aunt, BarbaiSarah disclosed to
Barbara that she had been sexually assaulted bfatier and that she had
witnessed incidents of sexual contact between aemgs.

Barbara took Sarah to the CAC in Kent County opt&aber 24,

2007, and a recorded interview of then seven-yhGarah was conducted.

2 See Sevens v. Sate, A.2d (Del. 2010Blake v. Sate, A.2d (Del.
2010).

% The Court has assigned pseudonyms to the chijoiesuant to Supreme Court Rule
7(d).




Two days after the CAC interview, Campbell and Woodere arrested by
the Delaware State Police. Campbell pled guilta tcharge of Rape in the
Second Degree involving her daughter. Campbell seatenced to twenty-
five years of incarceration at Level V, suspendier aerving ten years, for
probation supervision.

At Woodlin’s trial, Campbell testified that her wghter observed
Woodlin licking her breasts on three occasions, dnat Sarah saw
Campbell touching Woodlin’s penis three times. @hall also testified that
her daughter told her that Woodlin had touched dhiéd “in her vagina
area.” While being interviewed by a Delaware StRtdice Detective,
Woodlin stated that “whatever Campbell said is Wiegipened.”

Sarah testified at her father’s 2008 trial. Sblkenawledged speaking
with Klecan, the CAC forensic interviewer, abourt lf&ther “[b]Jecause he
did something wrong to me.” Sarah did not wardescribe what her father
did “[b]Jecause it's nasty.” After Sarah’s directiat testimony was
completed, the videotaped CAC interview was aduwhitteéo evidence and

played for the jury. There was no cross-examimatio



Motion In Limine Denied

Defense counsel for Woodlin filed a motion to exi®# Sarah’s
recorded interview with Klecan. The basis for thetion was that the then
seven-year-old complaining witness’ statementsnduher CAC interview
in 2007 were involuntary because the questioningrtgue employed by
the forensic interviewer, Klecan, was “impermisgilsiuggestive.” After
hearing the State’s response, the trial judge ee€cid view the DVD of the
CAC interview before ruling on the motion.

Two days later, when Woodlin’s jury trial commedcéhe trial judge
announced that he had viewed the taped interviad faund that the CAC
guestioning was “not the least bit suggestive adileg. It actually appeared
to me to be very professionally done.” The trisdge ruled that with one
possible exception (a reference to whether the mpg witness’ mother
had touched the child’s vagina) the taped CAC vi¢ev was admissible
under section 3507.

After denying the motion to exclude Sarah’s pri@tement, the trial
judge asked defense counsel if he wanted the referéo the mother’s
alleged conduct excluded, since the mother wasomotrial. Defense

counsel declined, and stated: “Your Honor, it wblle the defense’s



position that if portions of the tape are goingctome in, we'd ask that the
entire portion come in.”
Trial Objection Denied

Woodlin’s jury trial proceeded with the direct exaation of the then
eight-year-old complaining witness, Sarah, and &heahe CAC forensic
interviewer. When Klecan’s direct examination doded, the State moved
to admit the DVD of Klecan’s interview of Sarah anevidence under
section 3507 and requested permission to play th® Dor the jury.
Woodlin’s defense counsel objected to the admissfaihe CAC interview
and stated: “l don’t believe that they have meirtleriteria under 3507. |
think there’s still an issue as to voluntarinesghink there’s still an issue
where the court has to be satisfied that the stternwvas completely
voluntary.”

Following the State’'s response, the trial judge irmagaund the
complaining witness’ prior out-of-court statemeatoe voluntary and ruled
that the recorded CAC interview was admissible:

Now, so far as the admission of the statement, the
requirements of 3507 are that the out-of-courtestaint be
voluntary, that the witness testify about both theents
perceived and the out-of-court statements and weneth not

they are true and the witness be subject to cressHaation on
the content of the statement and its truthfulness.



As for the voluntariness, | don’t think there’s yan
guestion there at all. It's clearly voluntarysdw the statement
myself. So in addition to that, and listening ke twitness’
testimony, it’s clearly voluntary.

As to the second part, that the witness testifyualboth
the events perceived in the out-of-court statenaet whether
or not they are true, the apparent difficulty o€ thbhild in
answering the questions here is very similar to imgral
reaction in the statement itself.

I’'m satisfied that she testified to the point wihehe at
least touched on the events, and she touched ayuthef-court
statement, said it was true. | think she imphgitat least,
indicated here in court that the event was truad Athink that
under the circumstances, | think her difficulty tastifying in
detail in this court about the events is sincenel she will be
subject to cross-examination on the content ostaeement and
its truthfulness.

And also, the statement is a recorded statemanttle

jury will actually see. It's not somebody else soamizing or

trying to characterize what the child said. Theyl see the

child’s actual words. So my finding is that theMD] — or let

me put it this way: The statement is admissidlelon’t think

the [DVD] comes in separately.

Issues on Appeal

On appeal, Woodlin’s new attorney challenges thal judge’s
determination that the prior out-of-court statemehthe child witness was
admissible under title 11, section 3507. Woodliguas that Sarah’s trial
testimony did not touch upon the events describégdde CAC interview, and

that she did not affirm the truthfulness of heroprrecorded statement.

These contentions were not presented to the trtllg. Woodlin's defense



counsel only argued that Sarah’s CAC statement Idhde found
involuntary because of an alleged suggestive questy technique
employed by the interviewer. The new arguments naged by Woodlin
may only be reviewed on appeal for plain efror.The burden of
demonstrating plain error is on Woodftin.
Section 3507 Foundational Requirements

Title 11, section 3507 of the Delaware Code presid

(@) Ina criminal prosecution, the voluntary outeolurt prior

statement of a withess who is present and subgedrdss-

examination may be used as affirmative evidenceh wit

substantive independent testimonial value.

(b) The rule in subsection (a) of this section klagiply

regardless of whether the witness’ in-court testiynois

consistent with the prior statement or not. Thée rghall

likewise apply with or without a showing of surgivy the

introducing party.

Over the last several decades, the foundatiogair@ments of section
3507 have been clarified as this Court has bedadcapon to construe that
1970 statute and reconcile it with a defendanttighlSAmendment right of

confrontation. The basic procedure for admittingtatement under section

3507 was first announced, five years after se@w0/ was enacted, by this

* Supr. Ct. R. 8; D.R.E. 103(d\right v. State, 980 A.2d 1020, 1023 (Del. 2009):
Morgan v. State, 962 A.2d 248, 254 (Del. 2008 eyser v. Sate, 893 A.2d 956, 960 (Del.
2006).

® See Wright v. State, 980 A.2d at 1023F|amer v. Sate, 953 A.2d 130, 133 (Del. 2008);
Brown v. State, 897 A.2d 748, 753 (Del. 2006).
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Court inKeys v. State® In that 1975 decision, we held: “In order toeuff
the out-of-court statement of a witness, the Stat@quires the direct
examination of the declarant by the party offerthg statement, as to both
the events perceived or heard and the out-of-ctatément itself”

Three weeks later, we supplemenk&gys in Hatcher v. State,® where
we addressed another foundational requirement Her admission of a
witness’ statement pursuant to section 3507 — v‘afuress. IrHatcher, we
held the offering party must establish that the-afutourt statement was
voluntary, either during the direct examination tbé witness or, if the
witness denies that the statement was voluntarypirdire.® We also held
that the trial judge “must be satisfied that thiehg party has shown by a
preponderance of the evidence that the statemenwvatantarily made, and
must render an explicit determination on the idsef@re admitting it for the
jury’s consideration® In Hatcher, we recognized that after a section 3507
statement is admitted into evidence “any party thay present evidence on
the voluntariness issue for consideration by the junder appropriate

instructions.*!

® Keysv. Sate, 337 A.2d 18 (Del. 1975).

"1d. at 20 n.1.

2 Hatcher v. Sate, 337 A.2d 30, 32 (Del. 1975).
Id.

91d. (internal citations omitted).
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Six weeks afteKeys was decided, we issued our decisioldohnson
v. State'® As we later explained our holding ifohnson: “a witness’
statement may be introduced [under section 3507} dnthe two-part
foundation [identified inKeys| is first established: [by having] the witness
testif[y] about both the events and whether orthey are true*® In Ray v.
Sate, we also explained (and citddhnson) in holding in order to conform
to the Sixth Amendment’'s guarantee of an accusedist to confront
witnesses against him, the declarant must also Uiged to cross-
examination on the content of the statement asagalis truthfulnes¥'

In Smith v. Sate, we noted that for twenty years this Court had
consistently reaffirmed its 1975 holdings Keys, Hatcher and Johnson.*
The same can be said for the last fifteen year®day, we ratify and
reaffirm those holdings once again.

In Smith v. State, we also considered the “subject to cross-
examination” requirement of section 3507 from airtignperspective. In

Smith, we held that section 3507 “requires not justdpportunity to cross-

12 Johnson v. Sate, 338 A.2d 124 (Del. 1975).

13 See Ray v. Sate, 587 A.2d 439, 443 (Del. 1991) (“. . . [S]ectiob0F requires the State
to elicit testimony from the victim on direct exaration as to the contents of her out-of-
court statements and whether those statements twer€); Feleke v. Sate, 620 A.2d
222, 226-27 (Del. 1993) (“First, the witness muestify as to the truthfulness of the
statement.”).

1 Ray v. State, 587 A.2d at 443 (citingohnson v. Sate, 338 A.2d at 127).

15 gmith v. Sate, 669 A.2d 1, 7 (Del. 1995).
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examine the declarant, but the opportunity to ceoesnine the declarant
about the out-of-court statement.” Therefore, we determined that the
section 3507 statement must be offered into evielemz later than the
conclusion of the direct examination of the declara

In Smith, we held that the offering party could interrupe tdirect
examination of the declarant “to introduce a [s®qti3507 statement into
evidence . . . at any time prior to the conclusidrthe declarant’s direct
testimony.*” There, we further acknowledged that the offepagy should
be allowed as much flexibility as the statute p&mi Nevertheless, we
continued that the “introduction of a [section] 356tatement cannot be
timed so as to place any strategic burden on theoffering party.*®

Sarah’s Trial Testimony

At the time of her father’s jury trial, Sarah waight years old and a
third grade elementary school student. During dieect examination at
trial, Sarah said she remembered talking to Kletlas, CAC interviewer,
and that she spoke to Klecan about “My daddy.” Wlhsked why she

talked to Klecan on September 24, 2007 about hierfaSarah replied:

1619, at 8.
4.
184,
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“Because he did something wrong to me.” Sarah @sdirmed that no one
made her talk to the CAC interviewer.

When Sarah was asked on direct examination, “Vighatthat your
daddy did?” she initially replied, “I don’t know.”The prosecutrix then
asked Sarah whether she really did not know otthgreshe did not want to
tell. Sarah replied, “Don’t want to tell you.” dit-year-old Sarah was then
asked, “Why don’'t you want to tell me what your dgddid?” She
answered, “Because it's nasty.” Following thisteage, the trial testimony
of Sarah was interrupted in order for the Stateptesent additional
foundational testimony from Klecan before seekiagntroduce the DVD
recording of Sarah’s prior out-of-court statememder section 3507.

No Plain Error

On appeal, Woodlin’'s new counsel argues that thetiy 3507
foundational requirements for admission of priott-oficourt statements
were not met, because the direct testimony of iijet-ear-old witness did
not expressly state whether or not her 2007 CAéwigw statements were
true and her trial testimony did not touch upon évents discussed in the
CAC interview. In the Superior Court, the pretwalitten motion and the
renewed trial motion by defense counsel to excltide CAC interview,

argued only that the child’s responses were invalyn because of an

12



alleged suggestive questioning technique. Everihgotrial judge’s ruling

was more expansive and expressly addressed allheffdundational

requirements for admission of a prior out-of-cogtdtement under title 11,
section 3507.

The trial judge found that Sarah’s direct testimanjeast “implicitly”
affirmed the truthfulness of her CAC statements also touched upon the
events described in her earlier CAC interview wilecan. The record
supports those findings. Sarah testified that fa¢ner did “something
wrong” to her, and that “it's nasty.” Thus, Saafrial testimony touched
upon the events described in her prior out-of-catatement. As the trial
judge found, Sarah'’s testimony also at least “imiy” affirmed the truthful
nature of her prior recorded statements becaus@stconsistent with her
CAC interview responses. Although Sarah was abilafor cross-
examination about the content and the truthfulreédser prior statements,
Woodlin’s trial attorney declined to ask her angsfions.

Woodlin has not carried his burden of persuasiatetmonstrate plain
error. Our review of this Court’s precedents reBethat the trial judge’s
entire bench ruling properly analyzed all of tharfdational requirements

for the admissibility of a prior statement undects® 3507. Accordingly,
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we hold that the trial judge properly exerciseddigcretion in admitting the
child complaining witness’ prior out-of-court statent under section 3507.
Conclusion

The judgments of the Superior Court are affirmed.
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