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BeforeHOLLAND, BERGER, andJACOBS, Justices.
ORDER

This 2f' day of September 2010, upon consideration of the
appellant’'s opening brief, the State’s motion tiraf, and the record below,
it appears to the Court that:

(1) The appellant, Billy Johnson, filed this appdabm the
Superior Court’s denial of his first motion for posnviction relief. The
State of Delaware has filed a motion to affirm jbhdgment below on the
ground that it is manifest on the face of Johnsapening brief that his
appeal is without merit. We agree and affirm.

(2) The record reflects that a Superior Court jugnvicted

Johnson in September 2008 of one count each oegsis® with intent to



deliver cocaine and second degree conspiracy. Tipert®r Court sentenced
Johnson as a habitual offender to a total periodevtn years at Level V
incarceration to be suspended after serving fivaasyéor two years at Level
[l probation. This Court affirmed his convictiorsd sentence on direct
appeal. Thereafter, Johnson filed two motions for coiimctof sentence
arguing that his sentence was illegal because th@énzer been charged with
possession with intent to deliverThe Superior Court denied both motions
on September 3, 2009, finding that possession widnt to deliver cocaine
and delivery of cocaine are violations of the sasteute, and thus his
sentence is not illegdl.Johnson did not appeal that ruling.

(3) Instead, he filed his first motion for postcaitvn relief on
September 25, 2009, asserting various claims dfeicieve assistance of
counsel. After trial counsel responded to Johrsailegations, Johnson
filed four subsequent amendments to his postcaowigietition to include
the following claims: (i) the indictment was insgfént because it did not

set forth accomplice liability as the State’s theaf his case; (ii) the

! Johnson v. Sate, 2009 WL 2006881 (Del. July 13, 2009).

% The indictment charged Johnson with delivery afaioe in violation of 16 Del.
C. 8§ 4751.

% See Del. C. Ann. tit. 16, § 4751(a) (2003), which pres, in part, that “any
person who manufactures, delivers or possessesintéht to manufacture or deliver a
controlled substance...classified in Schedule | avHich is a narcotic drug is guilty of a
class C felony....”



evidence presented against him at trial was ingafft to convict him; (iii)
the evidence was insufficient to support a findoidnis status as a habitual
offender; and (iv) the indictment did not reflelsetcharge for which he was
convicted. The Superior Court denied his motidhis appeal followed.

(4) Johnson raises only two issues in his openitef bn appeal.
First, he contends that he was convicted of a eé&rygwhich he was not
indicted. Second, he argues that his convictiarukhbe reversed because
he was denied access to “the original grand judyciment as well as the
amended grand jury indictment and the grand jusfirteny to support
both.”

(5) Before we address the substantive merits ohslafis claims
on appeal, this Court must first consider the pdacal requirements of
Superior Court Criminal Rule 61.Rule 61(i)(3) provides that any ground
for relief that was not asserted in the proceediagding to the judgment of
conviction is thereafter barred unless the movantestablish cause for the

procedural default and prejudice. Johnson didassert his challenges to

* To the extent that Johnson presented other cléintse Superior Court, his
failure to address those claims in his openingflmomstitutes a waiver of the claims on
appeal. Murphy v. Sate, 632 A.2d 1150, 1152 (Del. 1993).

®Younger v. State, 580 A.2d 552, 554 (Del. 1990).



the indictment at trial or on direct appeal. Acaonglly, these claims are
procedurally barred.

(5) Moreover, we agree with the Superior Court'siaosion that
Johnson’s claims have no merit. The record redflettat only one
indictment was issued in Johnson’s case, desp#ecbntention to the
contrary. He was indicted for delivery of cocaineviolation of 16 Del. C.
8§ 4751(a) and was found guilty of that charge. ti@extent that Johnson’s
sentencing order refers to Johnson’s convictionthe shorthand as
‘PWITDW NSI CS (COCAINE),” that reference has no pact on
Johnson’s case. Section 4751(a) makes it a cldek@y for any person to
manufacture, deliver, or possess with intent to ufecture or deliver a
Schedule I or Il narcotic. Johnson was indicteddiivery of a schedule II
narcotic and was found guilty of such. Johnsomwstention that he was
convicted and sentenced for a crime for which he m@ indicted is simply
wrong.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

Carolyn Berger
Justice




