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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 24" day of September 2010, upon consideration of tiefsbon
appeal and the record below, it appears to thetGloair.

(1) The defendant-appellant, Idyll Allison, filesh appeal from the
Superior Court’'s January 29, 2010 order adoptiegliime 5, 2009 report of
the Superior Court Commissioner, which recommentiatl Allison’s first
motion for postconviction relief pursuant to SuperCourt Criminal Rule
61 be denied. We find no merit to the appeal. Accordingly, aférm.

(2) The record reflects that, in January 2006isAh was indicted

on charges of Robbery in the First Degree, Possesdia Firearm During

! Del. Code Ann. tit. 10, §512(b); Super. Ct. Crin.62.



the Commission of a Felony, Conspiracy in the Séddagree, Wearing a
Disguise, and Possession of a Deadly Weapon BysoRP®rohibited. The
charges stemmed from the December 19, 2005 arntdxbm of the Audio
Works store in Newark, Delaware, by two masked maAflison was tried,
with a co-defendant, in July 2006. The jury foulslison guilty of the
conspiracy charge and one of the weapon chargesvasdhung on the
remaining charges. In September 2006, Allison rageas tried before a
jury, this time without the co-defendant, and wasid guilty of the robbery
charge and the other weapon charge. He was seqdtess a habitual
offender to a life term, plus a term of years atdlé/. This Court affirmed
Allison’s convictions on direct appeal.

(3) In February 2009, Allison filed his first mot for
postconviction relief alleging ineffective assistanof counsel. Before
making a recommendation, the Commissioner enlarteed record by
directing Allison’s trial counsel to submit an dffvit responding to
Allison’s claims and directing the State to fileesponsé.

(4) In this appeal from the Superior Court’s idérof his first
postconviction motion, Allison claims that his tri@ounsel provided

ineffective assistance by failing to a) move fadgment of acquittal at the

2 Allison v. Sate, Del. Supr., No. 653, 2006, Berger, J. (Jan. 8082
% Super. Ct. Crim. R. 61(g)(1) and (2).



close of the State’s case; b) call his co-conspisato testify at his second
trial; c) request a jury instruction on a lessatkided offense; and d) object
to the prosecutor's opening statement. To thengxteat Allison fails to
present other grounds in support of his appealuleaé raised below, those
grounds are deemed to be waived and will not beesgdd by this Couft.

(5) In order to prevail on a claim of ineffectivassistance of
counsel, a defendant must demonstrate that hissetisnmepresentation fell
below an objective standard of reasonablenesshatditut for his counsel’s
unprofessional errors, there is a reasonable pridigaihat the outcome of
the proceedings would have been diffeferalthough not insurmountable,
the Srickland standard is highly demanding and leads to a “gtron
presumption that the representation was profestjoreasonable® The
defendant must make concrete allegations of in#¥kecassistance, and
substantiate them, or risk summary dismi$sal.

(6) Allison’s first claim is that his counsel waseffective for
failing to move for judgment of acquittal at th@s¢ of the State’s case on

the ground of insufficiency of the evidence. Allis contends that the

* Murphy v. Sate, 632 A.2d 1150, 1152 (Del. 1993)n his postconviction motion filed
in the Superior Court, Allison also claimed thas fttorney was ineffective for not
objecting to the State’s failure to proceed oneotl of accomplice liability.

®> Srickland v. Washington, 466 U.S. 668, 688, 694 (1984).

® Flamer v. Sate, 585 A.2d 736, 753 (Del. 1990).

"Younger v. Sate, 580 A.2d 552, 556 (Del. 1990).
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motion was warranted because the testimony of drieeowitnesses at his
second trial was inconsistent with the testimongspnted at his first trial
and there was no physical evidence connecting dithd crime. The record
reflects that the State presented sufficient ewadent trial to support
Allison’s convictions. Although Allison claimed hdo be present at the
time of the robbery, a withess observed Allisonlknalvay from the store
with his co-defendant after the robbery and get itite back seat of a
waiting red Plymouth Neon being driven by a thirdrm When the police
arrested the robbers, Allison was seated in thé lodiche getaway car.
Because there was sufficient evidence presentaihbto convict Allison®
his counsel can not be faulted for not moving fatgment of acquittal on
the basis of insufficiency of the evidence. We dode, therefore, that
Allison’s first claim is without merit.

(7) Allison’s second claim is that his attorneyswiaeffective for
not calling his co-conspirators to testify at hexcend trial. The record
reflects that, prior to Allison’s first trial, thdriver of the getaway car
pleaded guilty to second degree conspiracy in exghéor testifying against

Allison and his co-defendant. At his first tridlllison was identified as one

8 Word v. State, 801 A.2d 927, 929 n.7 (Del. 2002) (In reviewinglaim of insufficiency
of the evidence, the Court will uphold a convictias long as any rational trier of fact,
viewing the evidence in the light most favorableth® prosecution, could find the
defendant guilty beyond a reasonable doubt.)
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of the robbers by both of his co-conspirators. his affidavit, Allison’s
counsel stated that, in light of the co-conspisit@revious testimony, he
deemed it imprudent to call them to testify at gdin’'s second trial.
Because that decision was well within the scopeeasonable trial strategy,
Allison can not demonstrate ineffectiveness onpihe of his counsél. We
conclude, therefore, that Allison’s second claisoak without merit.

(8) Allison’s third claim is that his counsel waseffective for
failing to request that the jury be instructed loa €lements of second degree
robbery as a lesser-included offense of first degabbery. In order to be
entitled to an instruction on a lesser-includeden$e, a defendant must
demonstrate the existence of “some evidence thatdaallow the jury to
rationally acquit the defendant on the greater gdaand convict on the
lesser charge’® As reflected in Allison’s counsel’s affidavit, Wdon’s
defense at trial was that he was not present abthteery at all. Because an
instruction on the lesser charge would have bednegninconsistent with
that defense, there is no basis for Allison’s claimt his counsel was
ineffective for not requesting such an instruction/e conclude, therefore,

that Allison’s third claim also is without merit.

® Srickland v. Washington, 466 U.S. at 689.
19 Henry v. Sate, 805 A.2d 860, 864 (Del. 2002) (cititgnited Sates v. Humphrey, 208
F3d 1190, 1206 (fbCir. 2000)).



(9) Allison’s fourth, and final, claim is that hisounsel was
ineffective for not objecting to the prosecutorigeaing statement in which
he stated that both robbers wore masks. Howedvere twas no dispute that
the robbers wore masks and the evidence adducedlatully supported
that statement. As such, Allison’s counsel canbet faulted for not
objecting to it. We conclude, therefore, that #din’s fourth claim likewise
IS without merit.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Jack B. Jacobs
Justice




