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BeforeSTEELE, Chief JusticelHOLL AND andJACOBS, Justices:
ORDER
This 12" day of August, 2011, it appears to the Court that:

(1) Keenan D. Sullivan appeals a Superior Court judgksial of his
Motion for a Mistrial and asks us to reverse hisnwections for First Degree
Robbery and Second Degree Conspiracy. He clainas the trial judge
erroneously denied his mistrial motion because Stete’s repeated attempts to
introduce inadmissible evidence impermissibly &dihthe jury’s objectivity. We
AFFIRM.

(2) A grand jury indicted Sullivan and his codefendala#mes Durham,
for First Degree Robbery, Wearing a Disguise DuthreyCommission of a Felony,

Second Degree Conspiracy, and Second Degree Kithtapprhe State alleged



that the two men conspired to rob Valerie Jenkms$ Renny McCaffrey after they
watched Jenkins retrieve $2500 in winnings fromdhshier at the Dover Downs
casino.

(3) Despite being indicted jointly, Sullivan and Durhamad separate
trials. At Sullivan’s trial, the State sought tanguce evidence about a small black
cell phone police found on Durham’s person in arelated arrest. The judge
found that evidence inadmissible, however, bec#usestate did not produce the
proper witnesses to establish a valid chain ofazlyst Specifically, the State asked
Delaware State Police Detective John Messick ttifyeabout the cell phone.
When he could not confirm that the arresting offickad found the cell phone on
Durham’s person upon his arrest, the State asked fecess in order to locate
another witness who could testify about the cebbrghand make the connection.
The next day, the State called Dover Police Offieatvatore Musemici as a
witness to testify about the phone. On cross exatiain, defense counsel elicited
testimony from Musemici that he did not have fiestd knowledge regarding the
ownership of the phone and was instead relying rdarmation from another
police officer who was unavailable.

(4) Sullivan then moved for a mistrial based on whaaleged to be the
State’s “repeated attempts” to introduce eviderida@cell phone. The trial judge

denied his motion. The judge concluded that thete®t references to the cell
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phone were not worthy of a mistrial and also stdked a retrial would likely be
prejudicial to Sullivan because it would allow tBéate the opportunity to track
down the necessary witnesses to establish thengiisks in the phone’s chain of
custody. When denying the motion, the trial judé¢g noted that the jury had not
heard anything about that cell phone or any otleéndgoused in Sussex County—
where the robbery happened—or anywhere else thed tave tied it to Sullivan.
To alleviate any lingering concerns, however, ti fudge instructed the jury to
disregard any references to the cell phone.

(5) After the State rested its case on the second dayria, it
acknowledged that there was insufficient evideceanvict Sullivan of WDDCF,
and entered aolle prosequi on that charge. Sullivan then moved for judgnent
acquittal on the remaining three counts and thggudknied his motion. Sullivan
presented no witnesses in his defense and didesbfyton his own behalf. The
jury found him guilty of First Degree Robbery anec8nd Degree Conspiracy, but
acquitted him of Second Degree Kidnapping. The@idupon motion by the
State, declared Sullivan a habitual offender antdeseed him to the minimum
mandatory 25 years in prison. Sullivan now appk&lsonvictions.

(6) On appeal, Sullivan argues that the trial judgerexously denied his
Motion for a Mistrial because the State’s repeattempts to introduce

inadmissible evidence of the cell phone impermigd#éinted the jury’s objectivity
3



and impaired his right to a fair trial. We reviewtrial judge’s denial of a motion
for a mistrial for abuse of discretidnA mistrial is appropriate only in the absence
of meaningful or practical alternatives or when f&i&ure to grant a mistrial would
defeat the ends of public justite Normally, judges can cure errors by using a
curative instruction, and we presume that juroi®fothose instructions.

(7) To the extent Sullivan’s claim is for prosecutoriaisconduct, if
defense counsel objected in a timely manner dt oraf the judge intervened and
considered the isswsia sponte, we review for harmless error.The first step in
the harmless error analysis requires us to reviewrécordde novo to determine
whether misconduct actually occurredlf we find no misconduct, our analysis
ends ther8. If, on the other hand, we find misconduct, them apply the three-

factor test enumerated IHughes v. Sate’ to determine whether the misconduct
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prejudicially affected the defendant's substantights? Where the alleged
misconduct “fails” theHughes test and otherwise would not warrant reversal, we
then apply the analysis ¢funter v. Sate’ to determine whether the misconduct
involved “repetitive errors that require reversalcause they cast doubt on the
integrity of the judicial process®

(8) Here, reviewing the recordle novo, we find no prosecutorial
misconduct that would trigger additional analysler eitherHughes or Hunter.
On the first day of trial, the State questioned ebBve Messick, the chief
investigating officer. Counsel asked him whethelige knew Durham to carry a
cell phone with a particular phone number. Defermensel objected immediately
because the question called for hearsay, and tlge jinstructed the prosecutor to
lay a proper foundation before proceeding furth@ihe prosecutor then asked
Messick whether Durham had a cell phone in his ggmen when police arrested
him. Defense counsel objected again because Mesg@ss not present when
police arrested Durham. The judge sustained thecttin, and the prosecutor
sought a recess to contact the Dover police offder arrested Durham. The next

day, the State called Officer Musemici to testifyoat the phone’s ownership.
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After brief questioning, it became clear that Muggrhad not taken the phone
from Durham, but rather had received the cell phfsom the arresting officer.
The arresting officer remained unidentified on teeord. When the trial judge
asked the prosecutor about the situation, the pubseexplained that she called
Musemici because he had told her that he had tékemphone from Durham.
Therefore, she thought he was, in fact, able tofye® the missing link in the
chain of possession. Nothing in this record suggtsat the State intentionally
sought to circumvent the judge’s ruling that th&cef that took the phone from
Durham must testify before any cell phone evidetm@ld be admissible. Indeed,
this record reflects that the prosecutor had a daih, although mistaken, belief
that Musemici had taken the phone from Durham.

(9) Not once while the prosecutor questioned Musemidi defense
counsel object to the questions about, or refeenoe the cell phone. The
transcript shows that any reference to the cellnphiine jury heard was merely
background information regarding whether the phdself and its associated
phone number belonged to Durham at all. Musemetcndt testify about whether
Durham—or anybody else—used the cell phone ne&inkEs home on the night
of the robbery, nor did he testify in any way tlauld link the cell phone to

Sullivan.



(10) In light of the circumstances, the judge’s curativ&ruction that the
jury should disregard any testimony relating to ¢ed phone cured any potential
vestige of confusion that the limited and unclegtimony related to the cell phone
could have caused in the minds of the jurors. \&eehexplained that curative
Instructions are meaningful or practical alternegivo declaring a mistrial, and we
presume that juries follow those instructidhsSullivan has not demonstrated why
the curative instruction in this case in fact dt fairly resolve any prejudicial
vestige of confusion in the testimony. Nor carshew that he was prejudiced by
the trial judge’s denial of his Motion for a Mistlj because the jury, in fact,
acquitted him of the Second Degree Kidnapping aharglso, as the trial judge
noted, a mistrial was unlikely to benefit Sulliveaecause the State would have had
the opportunity to locate Durham’s actual arresbifficer to testify and make the
cell phone evidence admissible. On these factstribl judge properly denied
Sullivan’s Motion for a Mistrial, and he did notwde his discretion when he did
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NOW, THEREFORE, IT IS ORDERED that the judgmentgshe Superior
Court areAFFIRMED.
BY THE COURT:

/sl Myron T. Steele
Chief Justice




