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BeforeHOLLAND, RIDGELY, andVALIHURA, Justices.
ORDER

This 16" day of September 2014, upon consideration of fhyeelant’s
opening brief, the appellee’s motion to affirm, ahd record below, it appears to
the Court that:

(1) The appellant, Antone V. Phillips, filed this app&am the Superior
Court's May 28, 2014 order summarily dismissing lscond motion for
postconviction relief. The State of Delaware hésdfa motion to affirm the
judgment below on the ground that it is manifesttlom face of Phillips’ opening

brief that his appeal is without metitWe agree and affirm.

! Supr. Ct. R. 25(a).



(2) The record reflects that, in January 2009, Philiyzss arrested for
raping two of his younger half-sisters (“NB” andBB.> In March 2009, a grand
jury indicted Phillips for five counts of Rape ihet First Degree, two counts of
Rape in the Second Degree, Continuous Sexual Abtise Child, Dangerous
Crime Against a Child, and two counts of Incestn &ptember 3, 2009, Phillips
pled guilty to one count of Rape in the Second Begn exchange for the State
entering anolle prosequi on the remaining charges and recommending twewgy-f
years of Level V incarceration, suspended aftéedih years for decreasing levels
of supervision. The Superior Court sentenced iBkilto twenty-five years of
Level V incarceration, suspended after fifteen gefor decreasing levels of
supervision. The Superior Court found that a ser@e=xceeding the sentencing
guidelines was appropriate because there wereptauitictims and Phillips had a
prior rape conviction. Phillips did not file a éat appeal.

(3) On March 1, 2010, Phillips filed his first motioorfpostconviction
relief. Phillips claimed his counsel was ineffgetbecause he failed to file a direct
appeal. After receiving affidavits from Phillipgounsel, a Superior Court
commissioner concluded that Phillips’ ineffectivesigtance of counsel claim

lacked merit and recommended denial of the posicbam motion. The Superior

2 pseudonyms have been assigned to the victims Ggeeme Court Rule 7(d).

2



Court adopted the recommendation and denied Riilljrst motion for
postconviction relief. Phillips did not appeal theperior Court’s order.

(4) On May 15, 2014, Phillips filed his second motian postconviction
relief, again alleging ineffective assistance otiegel. On May 28, 2014, the
Superior Court found that Phillips’ second motiar postconviction relief was
procedurally barred under Superior Court CriminalleR61(i) (“Rule 61”) and
summarily dismissed the motion. This appeal fodtdw

(5) On appeal, Phillips claims that: (i) his counsesweeffective because
he failed to discover that Phillips had a defenseen 11Del. C. § 762(d) and he
incorrectly informed Phillips that the age of hglfksisters meant they could not
consent to sexual activity with Phillips; and (2) $hould be permitted to withdraw
his guilty plea due to his counsel’s ineffectiveiagnce.

(6) This Court reviews the Superior Court's denial afsggonviction
relief for abuse of discretion and questions of ldevnovo.>* The procedural
requirements of Rule 61(i) must be considered leefory substantive issues are

addressed. In this case, Phillips’ claims are untimely undRule 61(i)(1) and

% Dawson v. Sate, 673 A.2d 1186, 1190 (Del. 1996).
* Younger v. Sate, 580 A.2d 552, 554 (Del. 1990).

® Super. Ct. Crim. R. 61(i)(1) (barring postconwctimotion filed more than one year after
judgment of conviction is final).



repetitive under Rule 61(i)(2).To avoid application of the Rule 61(i) procedural
bars, Phillips appears to contend that review ef diaims is warranted “in the
interest of justice”or because there was a “miscarriage of jusfice.”

(7) To establish a claim of ineffective assistancehm ¢ontext of a guilty
plea, a defendant must show that: (i) his counselirduct fell below an objective
standard of reasonableness; and (ii) there is sonadle probability that but for
counsel's errors, he would not have pled guilty amould have insisted on
proceeding to trial. A defendant must substantiate a claim of ineiffect
assistance with concrete allegations of cause atghlaprejudice or else risk
summary dismissay.

(8) Phillips’ ineffective assistance of counsel claia® based on his
contention that his counsel should have discovanetlinformed him that he had a

defense under 1Del. C. § 762(d). Section 762(d) provides:

® Super. Ct. Crim. R. 61(i)(2) (barring any grourd felief not asserted in prior postconviction
motion).

" Super Ct. Crim. R. 61(i)(2) (providing that repigg claim can be reviewed in interest of
justice).

8 Super. Ct. Crim. R. 61(i)(5) (providing that batrelaims can be reviewed if there is colorable
claim of miscarriage of justice due to constituéibrviolation that undermined fairness of
proceedings).

9 Hill v. Lockhart, 474 U.S. 52, 58-59 (1985)lbury v. Sate, 551 A.2d 53, 59 (1988).

19 Chattin v. Sate, 2012 WL 5844886, at *2 (Del. Nov. 16, 2012punger v. Sate, 580 A.2d at
556.



Teenage defendant.--As to sexual offenses in wihielvictim's age is

an element of the offense because the victim hagetaeached that

victim’s sixteenth birthday, where the person cotting the sexual

act is no more than 4 years older than the vidting an affirmative

defense that the victim consented to the act “knglyl’ as defined in

8§ 231 of this title. Sexual conduct pursuant is gection will not be

a crime. This affirmative defense will not applythe victim had not

yet reached that victim’s twelfth birthday at tivaet of the act’

“[W]here the alleged error of counsel is a failupeadvise the defendant of a
potential affirmative defense to the crime chardbd,resolution of the ‘prejudice’
inquiry will depend largely on whether the affirnvat defense likely would have
succeeded at trial?”

(9) Phillips fails to show that a Section 762(d) de&ehkely would have
succeeded at trial. First, Section 762(d) wasapgiicable to any sexual acts that
occurred before Phillips’ half-sisters reachedrtiwelfth birthdays. Some of the
charges against Phillips (including one count gp&ka the Second Degree) arose
from an act that may have occurred before EB tutmexlve. Second, Section
762(d) is an affirmative defense. Phillips woukvé borne the burden of proving

by a preponderance of the evidence that his youmgdfsisters knowingly

consented to engaging in sexual conduct with RinPhillips fails to identify

111Dd. C. § 762(d).
2 Hill v. Lockhart, 474 U.S. at 59 (citin§vans v. Meyer, 742 F.2d 371, 375 (7th Cir.1984)).
1311 Del. C. § 304(a) (“When a defense declared by this Criminadi€or by another statute to

be an affirmative defense is raised at trial, teteddant has the burden of establishing it by a
preponderance of the evidence.”).



anything suggesting that he could have satisfiesl ltarden of proof. Phillips
obtained a substantial benefit by pleading guittgtead of facing trial on multiple
counts of rape. Under these circumstances, Rhitlgs not shown that review of
his claims is warranted in the interest of justcdecause there was a miscarriage
of justice. Accordingly, the Superior Court didtrerr in dismissing Phillips’
second motion for postconviction relief.

NOW, THEREFORE, IT IS ORDERED that motion to affirs\GRANTED
and the judgment of the Superior Court is AFFIRMED.

BY THE COURT:

/s/ Randy J. Holland
Justice




