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REPRIMAND ORDERED.
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Kathleen M. Vavala, Esquire, Disciplinary Cound&ijmington, Delaware, for the
Office of the Disciplinary Counsel.

PER CURIAM:



[. INTRODUCTION

This is a lawyer disciplinary proceeding. Thepasdent, Christopher Koyste, is a
solo practitioner, who practices in the areas ohicral defense and land use. The Office
of Disciplinary Counsel (*ODC”) charged Koyste im aight-count complaint with
violating Rules 3.3(a)(1), 3.4(c), 8.4(c), and 8)4¢f the Delaware Lawyers’ Rules of
Professional Conduct (“DLRPC”). The ODC allegedatthduring the course of
representing a client on felony charges involviligged sexual abuse of the client’s
stepdaughter, Koyste violated the terms of a pteecorder (“PO”) that had been
entered in the case.

After a hearing on the alleged violations, a thmemmber panel of the Board on
Professional Responsibility (“the Board”) unanimigu®und that the ODC had proven
four counts of its complaint by clear and convimcevidence. Specifically, the Board
found that Koyste had committed two violations eawhRules 3.4(c) (knowingly
disobeying a court order) and Rule 8.4(d) (conquejudicial to the administration of
justice) by knowingly causing images from the wicg cell phone to be shown to the
victim’s mother and to the defendant in violatidintioe PO. After a separate sanctions
hearing, the two lawyer members of the Board recendad a public reprimand, but the

lay member objected, preferring a private admonitistead.

! The panel was unanimous in its finding of violagdout split in its recommendation as to the
appropriate sanction. Although Rule 2(c) of théaare Lawyers’ Rules of Disciplinary
Procedure calls faile novareview by a five-member panel of the Board if edimember

“panel is unable to reach a unanimous decisiorhemterits in a case under submission,” neither
Koyste nor the ODC requested that a five-membeeldas convened, and Koyste has argued the
merits of his appeal without raising this procedip@nt. In the past, the Court has interpreted
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Contrary to Koyste’'s argument on appeal, we fihdt tbased on the evidence
presented, the record supports the Board's findiag he knowingly violated the PO.
His misconduct is serious and the Board’s recommérshnction of a public reprimand
is justified for the reasons set forth in the Béamgell-reasoned report.

I1. FACTSAND PROCEDURAL HISTORY
A.  Stipulated Facfs

Koyste was admitted to the Delaware Bar in 1998. August 2012, he was
appointed to represent Curtis Benn in connectioth ielony charges of rape in the
second degree, sexual abuse of a child by a persoposition of trust, and several other
related charges. The alleged victim was Benntsdif-year-old stepdaughter.

Koyste retained John Slagowski as a private imya&lr to assist in Benn’s
defense. In October 2012, Deputy Attorney Gen€salthia Faraone notified Koyste of
her intent to seek a protective order from the SopeCourt’ Koyste and Faraone
negotiated the terms of the four-paragraph ordesutfih a series of email exchanges.
Koyste specifically requested that the followingdaage be removed from the proposed

order:

Rule 2(c) to require panel unanimity only as tofinding of violations because the panel’s
decision on sanctions is only a recommendatiohédourt. See, e.g., In re Chasan@®005

WL 528862 (Del. Feb. 22, 2005). We note the artuambiguity in the Rule only to inform the
parties that the Court has entered an order amglife 2(c) to bring the rule into conformity
with the Court’s practice and past interpretation.

% The facts are taken from the parties’ Stipulatibiracts, which was admitted as Exhibit BB at
the Board'’s violations hearing held on March 13120

% Benn ultimately pled guilty to sex offender unlaw$exual conduct with a child and failure to
properly register as a sex offender. His convitgdiand sentence were affirmed by this Court on
appeal. SeeBenn v. State2015 WL 304257 (Del. Jan. 23, 2015).

* Under the Victims’ Bill of Rights, 1Del. C. § 9403et seq. the State is precluded from
disclosing witness identifying information unlessod cause is shown.
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Counsel for the defendant, his employees or agesfisll not use any
identifying information secured from the materiptevided by the State to
contact or attempt to contact any witness or pa@kmtitness, directly or
indirectly, without leave of the Court.
Faraone rejected Koyste’'s request, noting thatptio®ision was the “cornerstone of a
protective order” Koyste eventually agreed to the provision; howete requested a
modification to the proposed order that would alloim to make duplicate copies of the
discovery materials for his file and for his inugator. Faraone agreed to this
amendment. Ultimately, the Superior Court granted the Stitmotion and entered the
proposed order, without objection, as an ordehefdourt on November 7, 2012.

On November 19, 2012, Faraone gave Koyste a cbfhyeovictim’s statement to
police and a 911 telephone recording. On Marcha®d April 11, 2013, Faraone
provided Koyste with a CD containing a downloadtlod contents of the victim’s cell
phone, including photographs of the victim and theEach discovery production was
accompanied by a cover letter reminding Koyste thatprovided materials were subject
to the terms of the PO.

Koyste gave a copy of these materials to Slagawkkiyste directed Slagowski to

show certain photos provided by the State to Bemntlie purpose of identifying the

people in the photographs. Koyste also directed@lski to show the photographs to

® Faraone testified at the violations hearing tihet sought the protective order, in part, because
she was concerned that photos from the victim’sptedne could be used as a means to harass or
embarrass the victim or her friends or would bendgethe victim’s mother, whose cooperation
in the State’s prosecution of her husband was eston.

® Koyste responded, “We are in agreement, Cyntfitzank you for listening to me in relation to
these minor issues, as | just wanted to be 100% that | could live up to the terms of the
agreement, which | now can.”



Channel Benn, the defendant’s wife and the victim&her. On April 15, 2013, Koyste
was present when Slagowski showed Benn a photadad\by the State. The following
week, Koyste directed Slagowski to show Benn tlitimis statement and other photos
but instructed Slagowski not to leave copies wigmi’

Several days later, Faraone contacted Koysteterdae if Slagowski had shown
any of the photos provided during discovery to MBgnn. Koyste later informed
Faraone that several photos had been shown toBérs1 and one photo had been shown
to Benn. The same day, Koyste notified the Supe€murt that he had violated the PO.
On April 25, 2013, the Superior Court held an d@fiwonference, during which Koyste
admitted that he had violated the PO. The judgered Koyste to return all discovery
materials to the State, to make Slagowski availablee interviewed by Faraone, and to
implement changes in his office procedures to enkerwould not commit a violation of
this kind again.

On June 5, 2013, Faraone filed a motion requestiaga Rule to Show Cause be
issued to Koyste directing him to explain why hewd not be sanctioned for violating
the PO. Koyste filed a response on June 24, 201 8is response, Koyste stated, among
other things, “I again assert that my violatiorilod terms of the protective order was due
to mistakenly remembering the exact terms. | adihigt mistake but contest the State’s
allegations within their letter that | was lessrtl@ndid with the Court in relation to this

issue.” On January 28, 2014, four days after tB&@iled its petition for discipline in

’ Despite this instruction, there was no evidenesgnted at the hearing that Slagowski actually
showed Benn the victim’s statement or any additiphatos.
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this case, the Superior Court denied the State‘somavithout prejudice to the State’s
right to refile pending final disposition of Benrcaminal case.
B. The Disciplinary Charges and Koyste’'s Response

On January 24, 2014, the ODC filed an eight-cqtition for discipline against
Koyste. Count | alleged that Koyste had violatadeR3.3(a)(1 by knowingly making
or failing to correct a false statement of matefedt when he failed to advise the
Superior Court judge during the April 25 office éerence that he was present when
Slagowski showed a cell phone photo to Benn. Golintll, and IV alleged that Koyste
had violated Rule 3.4@%)by knowingly causing photos to be shown to theimis
mother and to Benn and by knowingly directing Slagki to show the victim’s
statement to Benn. Count V alleged that Koyste \ialdted Rule 8.4(¢} by engaging
in conduct involving dishonesty, deceit or misreergation when he failed to inform the
Superior Court judge at the April 25 office confece that he was present when
Slagowski showed a cell phone photo to Benn. CGoifht VII, and VIII alleged that
Koyste violated Rule 8.4(#) by engaging in conduct prejudicial to the admiaison of

justice by knowingly causing photos to be showth®victim’s mother and to Benn and

8 Rule 3.3(a)(1) states that a lawyer shall not kingly “make a false statement of fact or law to
a tribunal or fail to correct a false statementnwdterial fact or law previously made to the
tribunal by the lawyer.”

® Rule 3.4(c) states that a lawyer shall not “knaylrdisobey an obligation under the rules of a
tribunal, except for an open refusal based on aerdsn that no valid obligation exists.”

19 Rule 8.4(c) states that it is professional miscmudor a lawyer to “engage in conduct
involving dishonesty, fraud, deceit or misrepreagah.”

1 Rule 8.4(d) states that it is professional misemador a lawyer to engage “in conduct that is
prejudicial to the administration of justice.”



by knowingly directing Slagowski to show the victinstatement to Benn as alleged in
Counts II, lll, and IV.

Koyste filed a response denying all counts of @BC’s complaint. At the
Board’s hearing, Koyste acknowledged that he havipusly told the Superior Court
that he had violated the PO. Koyste testified, énmv, that he later consulted with more
experienced criminal defense attorneys who opihatithe photographs he had disclosed
may not been “identifying information” subject tbet PO, which was ambiguous and
overly broad. Ultimately, Koyste took the positionthe disciplinary proceedings that
his admission to the Superior Court that he knewhhd violated the PO had been
incorrect. Koyste did not dispute that he nevenstited the PO before directing
Slagowski to show certain discovery materials tarBand his wife.

C. The Board’s Findings on the Charged Violations

At the violations hearing, which was held sepdyatem the sanctions hearing,
the Board heard testimony from Faraone, Slagow&kyste, and Thomas Foley, Esquire.
Following the violations hearing, the Board unanusly concluded that the ODC had
established four of its eight charges by clear@mlincing evidencé

Specifically, the Board found that Koyste commnutte/o violations of Rule 3.4(c)
(knowingly disobeying a court order) and two viadas of Rule 8.4(d) (engaging in
conduct prejudicial to the administration of jusidoy knowingly causing photos from

the State’s discovery production to be shown todisfendant and Mrs. Benn in violation

12 The ODC did not file objections to the Board's clusions that it had failed to establish the
other four counts of its complaint by clear and wpaing evidence. Those four counts,
therefore, are not at issue and are not discussttef.
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of the PO. The Board rejected Koyste's belatediment that he did not violate the PO
because the PO was ambiguous and overly broachamghbtos shown by Slagowski did
not qualify as “identifying information” covered ltilge PO. The Board stated:

The validity of this . . . PO has never been cimglézl in the underlying

criminal case, nor were its terms or enforceabdtngstioned in any respect

by the Court. This PO is not a complicated documeénconsists of four

paragraphs with plain and simple language, langtiagte[Koyste] himself

participated in drafting; and it was not subject meore than one
interpretation by anyone who read it, including jiste], until this
disciplinary hearing. Therefore, whether its bteai$ unprecedented or
contrary to the “norm” for protective orders, [Koégknegotiated, read, and
agreed to be bound by its terfiis.

The Board found clear and convincing evidence tKayste's conduct was
“knowing” because, among other reasons, Koystedaéudely participated in drafting the
PO, understood its terms, and specifically acgeiédo the clause prohibiting him or his
agents from using the discovery material to idgntf contact witnesses. Faraone
specifically identified the victim’s cell phone dalwad as discovery material governed
by the PO, and she reminded Koyste of that in séVetters transmitting supplemental
discovery to him. Despite his experience with gctive orders in other cases, Koyste
never objected to the PO as ambiguous or overlgdyroor did he seek review of the PO
by the Superior Court. Koyste had a signed cophef O and never forgot that Benn'’s
case was governed by a PO.

The Board concluded that, while Koyste may havgdtien the exact terms of the

PO, his failure to review the PO (despite numergogortunities and prompts to do so)

amounted to conscious and knowing misconduct, @viémvas not Koyste’s intention to

13 Board’s Report at 17 (Aug. 25, 2014).



disobey the PO. The Board found that the ternmtefour-paragraph PO were clear and
unambiguous. After it was entered, Koyste madeffart to review the PO or take any
measures to determine his compliance with the FGrdenstructing Slagowski to show
photos to the defendant Benn and Mrs. Benn.
D. The Board’s Sanction Recommendation

At the Board’s separate sanctions hearing in Ap@il4, Koyste presented the
testimony of several witnesses, including severalbidare lawyers associated with the
conflicts counsel program, who testified to Koysteood character and good
professional reputation and also testified to theswal volume of Koyste’s other conflict
cases during the time he represented Benn. ThedBaso considered testimony from
another Delaware lawyer, John Malik, whom Koystd peeviously worked for and who
took over the representation of Benn when Benn lotm withdraw his guilty plea.
Malik testified to Koyste’'s good character and rigpion. He also offered his opinion
that Koyste’s violation of the PO in Benn’s casa ot resulted in any harm to the
victim or to Benn because Koyste had been ableetmtmate an exceptionally good plea
agreement for Benn (notwithstanding Benn’s latesiréeto withdraw his plea).

The Board reviewed the ABA Standards for Impodiagvyer Sanction$ (“the
ABA Standards”) and concluded that: (i) Koyste hamated Rules 3.4(c) and 8.4(d); (i)
Koyste acted knowingly; and (iii) there was the gmial for harm to the victim, to

innocent witnesses, to the public, and to the lsgalem caused by Koyste’s violation of

1 The ABA Standards for Imposing Lawyer Sanctionsn cabe found at
http://www.americanbar.org/content/dam/aba/adnmaiiste/professional _responsibility/correcte
d_standards_sanctions_may2012_wfootnotes.authcteckdf.
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the PO, and there was actual injury to the judigratess because the Superior Court and
the State were burdened with investigating Koysteation of the PO.

The Board found two aggravating factors: (i) Keybas substantial experience in
the practice of law; and (ii) Koyste’'s misconductt @ vulnerable victim at risk. As
mitigating factors, the Board found that Koystg:had no prior disciplinary record; (ii)
had no dishonest or selfish motive; (iii) made fyngood faith efforts to rectify his
misconduct; (iv) made full and free disclosure ke tdisciplinary board and had a
cooperative attitude during the proceedings; (\§ gaod character and reputation; and
(vi) had remorse for his conduct. The Board spealify did not find the following
factors to be mitigating: (i) Koyste’s personal lplems (namely, the unusual volume of
his workload at the time); (ii) interim rehabilian; and (iii) the imposition of other
sanctions or penalties.

In determining the appropriate sanction, the Boawdsidered ABA Standards
6.221° 6.23!° and 6.24 The Board did not find suspension to be appropriter
weighing the evidence in Koyste’'s case, this Cgugtecedents, and the mitigating
factors. Instead, the two lawyer members of theep&ound Koyste’s conduct most

analogous to the ABA’s Commentary to Standard 6¥Bich recommends a public

15 ABA Standard 6.22 states that, “Suspension is@piate when a lawyer knowingly violates a
court order or rule, and there is injury or potehtnjury to a client or a party, or interferenae o
potential interference with a legal proceeding.”

16 ABA Standard 6.23 states that, “Reprimand is galheappropriate when a lawyer negligently
fails to comply with a court order or rule, and sasi injury or potential injury to a client or other
party, or causes interference or potential interiee with a legal proceeding.”

17 ABA Standard 6.24 states that, “Admonition is gellg appropriate when a lawyer engages
in an isolated instance of negligence in complyiitp a court order or rule, and causes little or
no actual or potential injury to a party, or cauléile or no actual or potential interference wath
legal proceeding.”



reprimand: “Most courts impose a reprimand on lawye . who violate a court order or
rule that cause injury or potential injury to aedi or other party . . .** In the Board
majority’s opinion, the examples cited in the Comiiagy to Standard 6.23 reflect “a
deviation from a standard of care that a reason&éMeger would or should have
exercised under the circumstancgs.”

The panel reviewed the Court's previous case lad #he mitigating and
aggravating factors in the case. Ultimately, tvithe panel members concluded:

A sanction of a public reprimand contemplates then@rous mitigating

factors here, weighed against the finding of thisi8l under the ABA four-

factor analysis that could otherwise warrant a yrgsive initial sanction

of suspension. Public reprimand will also promthe objectives of

educating other lawyers to prevent similar condaat] of protecting the

public as well as the sanctity of protective orderegal proceedings.

The third member of the panel, the lay membezdfa. dissenting opinion as to the
recommended sanction. The lay member found tlastibbstantial mitigating factors in
this case warranted a private, rather than publitnonition. She also expressed her
view, as a member of the public, that she did redtelse that the public needed to be
warned about Koyste or protected from his condueiny way.

[11. DISCUSSION
A. Standard of Review

This Court has the inherent and exclusive authdatdiscipline members of the

Delaware Baf® Although the panel's recommendations are helpth#, Court is not

18 ABA Standard 6.23 Commentary (1992).
19 Board’s Report at 37.
2% |n re Nade) 82 A.3d 716, 719 (Del. 2013).
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bound by themd® We have an obligation to review the record inaejeatly and
determine whether there is substantial evidencipport the Board’s factual findings.
The Board’s conclusions of law are subjectiéonovoreview??
B. Koyste’'s Contentions on Appeal

Koyste contends that the Board erred because l@dfdo credit his testimony
regarding the reasons he forgot the specific tasfrthe PO in Benn’s cagé. Koyste
also asserts that ODC failed to prove by clear @miincing evidence that the photos
from the victim’s cell phone were actually “ideniiig information” covered by the PO.
Next, Koyste argues that, even assuming the Boeopeply found he violated the PO,
the Board erred in finding that his misconduct Wasowing.” Finally, Koyste contends
that the sanction is too severe.

C. Analysis

We must independently review the record to deteemfi there is clear and
convincing evidence to support a finding of knowimgisconduct® Clear and
convincing evidence is evidence that produces ahrapconviction that the truth of the
contention is “highly probablé’® Under the DLRPC, “knowing” misconduct denotes

“actual knowledge of the fact in questiof."Because a person is presumed to intend the

11d. at 720.
zz In re Abbotf 925 A.2d 482, 484 (Del. 2007).
Id.
4 Respondent’s Objections at p. 5 (Sept. 24, 2014).
22 In re Bailey 821 A.2d 851, 863 (Del. 2003).
Id.
2" DEL. LAWYERS' R.PROF. ConpucT1.0(f).
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natural consequences of his or her actions, “kngimmisconduct may be inferred from
the circumstances.

As we recently held inn re Martin, a lawyer’'s admitted willful ignorance of a
Court’'s order is tantamount to “knowledge” and doed absolve the lawyer of his
responsibility for complying with the terms of ti@ourt's orde’? Similarly, inIn re
Pelletier, we rejected the respondent’s argument that hesittvorized practice of law in
Delaware was only negligent because he had relethe advice of Delaware lawyers
opining that his conduct was permissiffle We stated, “it is hard to conceive of how
Pelletier could have read the [Court’s] rules awtl known that [his conduct] was not
permissible under those Rule¥.”

For the reasons meticulously outlined by the Bp#rd record supports a finding
by clear and convincing evidence that Koyste knaglirviolated the PO in Benn'’s case.
Koyste actively participated in drafting the PO darstood its terms, and specifically
acquiesced to the clause prohibiting him or hisnegg&om using the discovery material
to identify or contact witnesses. The terms of fier-paragraph PO were clear and
unambiguous. Koyste had a signed copy of the $up€ourt’'s and never forgot that
Benn’s case was governed by a PO. Despite sengmathders from the prosecutor about

the terms of the PO, Koyste made no effort to neviiee Superior Court’s order or take

28

Id.
29|n re Martin, 2014 WL 6998797, *6 (Del. Nov. 18, 2014).
2‘; In re Pelletier 84 A.3d 960, 963 (Del. 2014).

Id.
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any measures to determine his compliance with @dé&fore instructing his investigator
to show the discovery materials to Benn and hig wif

Accordingly, the record establishes that Koystelated: (i) Rule 3.4(c) by
knowingly disobeying the P&:and (ii) Rule 8.4(d) by engaging in conduct préjial to
the administration of justic®. Koyste’s first three arguments on appeal areefoee
without merit.

E. Appropriate Sanction

The goals of lawyer discipline are to protect tpablic, to protect the
administration of justice, to preserve confidenctéhie legal profession, and to deter other
lawyers from similar miscondud{. This Court has consistently held that the purpfse
lawyer discipline isotto punish lawyerg> In determining the appropriate sanction in a
lawyer disciplinary matter, the Court follows thearhework set forth in the ABA
Standard$® The ABA framework consists of four key factorskte considered by the

Court: (a) the ethical duty or duties violated; (¢ lawyer's mental state; (c) the extent

32 See In re Kingsley2008 WL 2310289 (Del. June 4, 2008) (knowing afiimn of Rule 3.4(c)
for assisting Delaware accountant in violating pgease and desist ordel); re Shearin 765
A.2d 930, 937 (Del. 2000) (knowing violation of RuB.4(c) for violating Court of Chancery
injunction).
%3 See In re Abbott925 A.2d 482, 486-87 (Del. 2007) (lawyer's digiup conduct wasted
judicial resources and violated Rule 8.4(dpre Tos 576 A.2d 607, 610 (Del. 1990) (knowing
violations of court obligations are prejudicial tee administration of justice and violate Rule
8.4(d)).
z;‘ In re Reardon759 A.2d 568, 575 (Del. 2000).

Id.
*d.
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of the actual or potential injury caused by theyars misconduct; and (d) aggravating
and mitigating factord’

In this case, the Board carefully considered tlBAAramework. Two members
of the panel concluded that, while the presumpgeection under ABA Standard 6.22 for
Koyste’s knowing violation of a court order (whichused injury or potential injury) was
suspension, a public reprimand was the appropsatetion in Koyste’s case in light of
this Court’s case law and the mitigating factorssented.

We agree with the majority’s analysis and adopt Motwithstanding Koyste’s
contention to the contrary, the Board properly fainat his violation of the PO caused
potential injury to the vulnerable, teenage victimBenn'’s case and caused actual injury
to the legal systeff. The PO was entered in accordance with statutooyigions
designed to protect victims. For a member of the 8 knowingly violate such an order
Is not a trivial matter, nor is failing to be caddibout doing so when the violation is
revealed. Thus, we disagree with the minority panember’'s recommendation for a
private admonition, which was based in part ondwgrclusion that Koyste’s violation of

the PO presented “no danger to the pubfic.”

%¥In re LassenDel. Supr., 672 A.2d 988, 998 (1996).

3 See In re Tonwed29 A.2d 774, 780 (Del. 2007) (holding that dignel for a court order
“seriously undermines the legal system”).

39 Board’s Report at 39. The minority panel memHbso a@ited to this Court’s imposition of a
private admonition in the case lof re Member of the BaNo. 746, 2010 (Del. June 28, 2011).
In that case, the lawyer admitted to violating aAP&gainst him by having an intermediary
contact his wife on his behalf. There was no dirgmntact, but the lawyer pled guilty to
violating the PFA. The ODC sought a private adrtionj but the Board recommended
dismissal of the complaint with a warning. The @aoajected the Board’s recommendation and
imposed a private admonition. In our view, thasecgs distinguishable because, although the
lawyer knowingly violated a court order, the viadat involved a personal obligation and not a
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The majority of the panel carefully considered dlithe evidence in mitigation
and appropriately determined that the sanctionutip reprimand was more consistent
with our relevant prior precedent. The Board citede Guy*® in which we held that the
lawyer's repeated disregard for orders of the comaranted a public reprimand.
Similarly, in In re McDonalg" this Court found a public reprimand appropriate do
lawyer’s disregard of CLE obligations and failuceréspond to inquiries from the ODC.
Also, in In re Mekler** we adopted the Board’s findings that the respontad violated
Rules 3.4(c) and 8.4(d) when he made a false sgaieto the Family Court and imposed
the recommended sanction of a public reprimandalli, in bothin re Doughty® andIn
re Bensor” we concluded that the lawyers’ negligent misrepméations regarding their
compliance with their bookkeeping and tax obligasioviolated Rules 8.4(c) and 8.4(d)
and warranted a public reprimand given the potefdraserious harm to their clients.

V. CONCLUSION

Considering all of the facts in this case, the ABfandards, and our relevant
previous cases, we conclude that a public reprimanthe appropriate sanction in
Koyste's case. Therefore, we approve and adoptntlagority panel's report and

recommendation.

duty owed to a client. Moreover, as the Board tband the ODC conceded, no harm resulted
from his violation of the PFA because there waslinect contact. Moreover, there was evidence
that the parties had been attempting to reconaitethat both of them had been violating the no
contact order.
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