IN THE SUPREME COURT OF THE STATE OF DELAWARE

CHRISTOPHER MOORE, 8§
8 No. 27,2012
Respondent Below, 8§
Appellant, 8§ Court Below — Family Court
§ of the State of Delaware,
V. 8 in and for New Castle County
8 File No. 11-03-05TN
CHARLENE M. HALL, 8 Petition No. 11-08387
8§
Petitioner Below, 8
Appellee. 8

Submitted: January 23, 2013
Decided: February 15, 2013

Before HOLLAND, BERGER, JACOBS, RIDGELY, Justices and
GLASSCOCK, Vice Chancellof,constituting the Cougn Banc

Upon appeal from the Family Court. REVERSED and
REMANDED.

William J. Wade, Esquire (argued), Kelly E. Farngsquire, Jaclyn
C. Levy, Esquire, Richards, Layton & Finger, P /ilmington, Delaware,
for appellant.

David C. Gagne, Esquire, Woloshin, Lynch, Natalie Gagne,
Wilmington, Delaware, for appellee.

HOLLAND, Justice:
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Charlene M. Hall (the “Mother”) filed a petitioro tterminate the
parental rights of Christopher Moore (the “Fathewi}h regard to a child
(the “Child”) born on August 24, 2005. The Fami@ourt granted the
Mother’s petition. This is the Father’s appeahirthat final judgment.

The Father has raised two issues. First, he arthet the Family
Court violated his right to due process under thédd States and Delaware
Constitutions by not appointing new counsel to espnt him, after it
allowed his court-appointed attorney to withdrawsSecond, the Father
contends that the record does not support the fFa@olurt's decision to
terminate his parental rights.

We have concluded that the Father’s due procghssrivere violated.
Therefore, this matter must be reversed and rensatwéhe Family Court
for a new hearing after an attorney is appointedefaresent the Father.
Consequently, we do not address the Father’'s seargnainent.

Facts

The Father and the Mother have never been matwiexhe another.
The Father and the Mother began dating in MarcB320rhey began living
together, but then separated in August, 2005. Mo#her gave birth to the
Child on August 24, 2005. The Father was not priefae the Child’s birth.

The Father and the Mother reconciled and begandivogether again in



September, 2005. They ended their relationshipabruary or March of
2006. In July, 2006, the Mother alleged domesbasa and obtained a
Protection from Abuse Order against the Father.

The Father was incarcerated in December of 2006,isrcurrently
serving a thirteen year sentence for Burglary i 8econd Degree at the
James T. Vaughn Correctional Center. The Fatherisiinal record
indicates a “good time release date” of January299.

The Father has not seen the Child since the Chasg mmne months
old. According to the Father, he does not haveGhid’s address and has
not contacted the Child from prison. In his ansteethe Mother’s petition,
the Father alleges the Mother “left for work angae with [Child], never
to return.” The Child has lived with the Mothense birth and with the
Mother and her husband since approximately theofgeo.

On March 22, 2011, the Mother filed a Petition tlee Termination of
Parental Rights (“TPR”). On August 18, 2011, tlmmiHy Court appointed
counsel to represent the Father, after finding imdngent. On October 31,
2011, the Father’s appointed counsel filed a motenvithdraw from her
representation of the Father and a motion to coatithe termination

proceedings that were scheduled for December 11,.201



The Family Court held a hearing on the motion tbheraw on
November 18, 2011. At the hearing, the Fatherisrteappointed counsel
stated that “there’s been a breakdown in the latelyent relationship.” In
addition to requesting leave to withdraw, the Fashappointed counsel
requested “that the hearing be continued for a feonths to allow [the
Father] to obtain new representation given the mamuce of the issues [to
be decided] in a few weeks.”

The Family Court asked the Father to state histippson his
attorney’s request to withdraw. The Father stdtext he agreed. The
Family Court then asked the Father, who is botihgent and incarcerated, if
he was “going to hire new counsel.” The Fathetestéhat he was not. The
Family Court then told the Father: “[Y]ou're goirig represent yourself.
I’m not going to appoint another attorney because gan’t get along with
your present attorney.” The Father stated th& fibt that we can't get
along, it's just that nothing was done.” The Fattieen explained why he
felt nothing was done. The Family Court did nok &ise Father or his
appointed counsel any further questions.

The Family Court granted the Father’'s counsekpiest to withdraw,
but ordered the Father’'s counsel to “remain asd&tarcounsel” for the

Father “in the event that he requests legal adfrim@ [counsel] on legal
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iIssues that may arise during the trial.” The Far@iburt stated that standby
counsel’'s role was only advisory and that the Fethwél be trying his own
case or he will be retaining other counsel to regmé him.” The Family
Court then denied the continuance, finding no reasty the hearing,
scheduled in less than two weeks, could not momesia as scheduled.

The Father did not retain alternate counsel befbeeDecember 1,
2011 hearing. The Father's standby counsel apgeatethe hearing.
Standby counsel’s only participation in the heanvas to ask what her role
was to be at the hearing. The Family Court expldin

[Standby counsel] is not taking any direct parétipn in this

proceeding. She is not obligated to present ecielem behalf

of [the Father], nor to cross examine any witness$fered by —

that is offered by the Petitioner. She is herjghié Father] has

any questions, procedural questions that he needgnts

advice on procedurally or questions about the lavan area,

then he may confer with [standby counsel] to ofifert purpose.

The Father has a fourth grade education. The Fathanly
participation in the hearing was to cross examine witness. That cross-
examination consisted of two questions. The Falitenot give an opening
statement, present testimony on his behalf, cathegses, present any

physical evidence, object to the admission of anglexce, or give a closing

argument.



Following the hearing, the Family Court terminatdee Father’s
parental rights on the grounds of unintentionalnalomment under title 13,
section 1103(a)(2)(b) of the Delaware Code and hen dgrounds that the
Father failed to plan for the Child’'s needs undtér 1.3, section 1103(a)(5).

Due Process Right to Counsel

The right to have counsel appointed at State expedns any
proceeding is determined by the due process regaies of the United
States Constitutiorand the Delaware ConstitutibnThe term “due process
of law” in the Federal Constitution is synonymoushwthe phrase “law of
the land” as used in Article 1, Sections 7 and 9tlné¢ Delaware
Constitution> The United States Supreme Court has determirsdtb due
process requirement of the United States Congliius a flexible concept
that calls for such procedural and substantiveegtmns as the situation
demands$. Accordingly, the United States Supreme Court lgld that the

Due Process Clause of the United States Constitigimot a fixed concept

3 U.S. Const. amend. XIV, § 1.

* Del. Const. art. |, §§ 7 and 9.

® Gannon v. State704 A.2d 272, 278 (Del. 1998Black v. Div. of Child Support
Enforcement686 A.2d 164, 168 (Del. 1996).

® Lassiter v. Dep’t of Soc. Seryd52 U.S. 18, 31 (1981) (citif§agnon v. Scarpelli411
U.S. 778, 788 (1973)).
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but implicitly means “fundamental fairness” in tlowwntext of specific
circumstances.

In the Delaware Constitution, however, the phtéss of the land” is
connected conjunctively with the phrase “justicenadstered according to
the very right of the causé&.”Therefore, “although the flexible concept of
due process is only implicit in the United Statem§&litution, the framers of
Delaware’s Constitution explicitly guaranteed fumdatal fairness in the
administration of justice for the citizens of Dekw, with regard to the
specific context, in all causes of actidn.” Consequently, in some
circumstances, the textual differences between theited States
Constitution and the Delaware Constitution have led different
interpretations of their respective due processipians:®

Nevertheless, with regard to an indigent parenglist to have counsel
appointed at State expense, this Court’s constmuctf the Delaware
Constitution’s mandate for due process “accordmghe very right of the
cause™ is consistent with the flexible standards of duecpss guaranteed

by the United States Constitution. In a TPR prdoeg the Due Process

" Seel assiter v. Dep’t of Soc. Seryd52 U.S. at 31.

8 Del. Const. art. I, § 9.

® Watson v. Div. of Family Sery813 A.2d 1101, 1107 (Del. 2002).

19 See.e.g, Lolly v. State 611 A.2d 956, 959-60 (Del. 199Btammond v. State569
A.2d 81, 87 (Del. 1989Deberry v. Stated57 A.2d 744, 751-52 (Del. 1983).

1 Del. Const. art. I, § 9.
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Clause of the Fourteenth Amendment to the UniteateSt Constitution
requires that trial courts determine whether or tooéppoint counsel on a
case-by-case basf. In In re Carolyn S.$2 this Court held that, in a
termination proceeding, a parent’s due procesg tmhhe appointment of
counsel guaranteed by the Delaware Constitutiaisis decided on a case-
by-case basi¥. This “case-by-case” analysis, under both the é¢hbtates
and Delaware Constitutions, requires an examinaifahe factors set forth
in Mathews v. Eldrigg® which are:

(1) the private interest that will be affected ke tofficial

action; (2) the risk that there will be an erronedeprivation of

the interest through the procedures used and th®aple value

of additional or substitute procedural safeguaaidy] (3) the

government interest involved, including the addesdal and

administrative burdens that addition or substitptecedure

would require'?
Applying the Eldridge factors to the facts of this case, the Family €our
determined that the indigent Father had a due psocght to appointed
counsel’

In the context of this termination proceeding, due process analysis

is the same under both the United States and Deta@anstitutions, and

12| assiter v. Dep't of Soc. Sery452 U.S. 18, 26-27 (1981).

31n re Carolyn S.S498 A.2d 1095 (Del. 1984).

11d. at 10985see alsdNatson v. Div. of Family Sery813 A.2d 1101, 1108 (Del. 2002).
15 Mathews v. Eldridge424 U.S. 319, 335 (1976).

1% Waters v. Div. of Family Sery€03 A.2d 720, 725 (Del. 2006).

" See als¢am. Ct. Civ. R. 207.
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provides an independent, alternative basis for looiding® Since a
determination had already been made by the FanglytGhat the indigent
Father had a due process right to representatiora lyourt-appointed
attorney, we directed the parties to submit supplgal memoranda
addressing the following question: should a motmmithdraw by counsel
be subject to the same searching inquiry that dgired when a court-
appointed attorney moves to withdraw in a criminase? More
specifically, we asked whether the Family Courtudticonsider appointing
another attorney for the indigent parent, makecarce of why the indigent
parent may have forfeited the right to appointednsel, and advise the
indigent parent of the hazards of self represenmtatio that he or she can
consider either waiving the right to counsel ororezling with the original
court-appointed attorney.

This Court has recognized that there are differemetween criminal
and TPR proceedings. Since TPR proceedings aitarcivature, they only
must be “fundamentally fair® For example, in a TPR proceeding, the

burden of proof is only “clear and convincing evide,” as opposed to the

18 Michigan v. Long463 U.S. 1032, 1042 (1983).
19 wilson v. Div. of Family Serys988 A.2d 435, 443 (Del. 2010) (quotiSgntosky V.
Kramer, 455 U.S. 745, 754 (1982)).
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heightened “beyond a reasonable doubt” standatdaghaies in a criminal
trial >

Similarly, this Court has recognized that “a teration of parental
rights proceeding does not require the level of duezess mandated in a
criminal proceeding® Nevertheless, iin re Heller?? this Court held that a
parent has a due process right to be heard anarticipate meaningfully in
the termination proceedirig. This Court has also recognized that where
fundamental rights are at stake, mechanisms mustniggoyed to ensure
procedural due proce$s. On a case-by-case basis, the Family Court
properly and routinely finds that due process nexputhe appointment of
counsel to represent parents who appear in a tatimmproceeding, request
legal representation, and demonstrate indigency.

Due Process Waiver Procedures
After a case-by-case determination is made thatdigent parent has

a due process right to the appointment of coumgehold that that parent is

entitled to the same procedural safeguards thatfioeded by the Sixth

Amendment to defendants in a criminal proceedigthough the Sixth

2014,

L Wilson v. Div. of Family Sery988 A.2d at 443 (quotingarley v. Dep’t of Servs. for
Children, Youth & Their Families765 A.2d 951, at *1 (Del. Dec. 15, 2000) (tahle))
22|n re Heller, 669 A.2d 25 (Del. 1995).

%1d. at 32.

24 SeeOrville v. Div. of Family Servs759 A.2d 595, 598 (Del. 2000).
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Amendment right to counsel and the TPR due proggksto counsel have
different constitutional underpinnings, they arethbentitled to the same
protections. Accordingly, the procedures for thewer or forfeiture of the
right to appointed counsel in a criminal case pdevpersuasive authority in
addressing an indigent parent’s waiver or forf@taf the right to counsel in
a TPR proceeding. In the criminal context, those waiver procedurese
addressed by this Court Briscoe v. Stat& which relied upornited States
v. Welty?” and the forfeiture procedures were addressed isyGQburt in
Bultron v. Staté®

In a termination proceeding, when an indigent parequests the
appointment of new counsel, or, in the alternatsesks to represent himself
or herself, the Family Court must engage in twoasage lines of inquiry’
First, the Family Court must decide if the paremgasons for requesting
substitute counsel constitute good cause to jughiéyappointment of new
counsel. To justify a substitution of counsel, frarent must show good

causege.g, a conflict of interest, a complete breakdown ameunication,

> SeeBriscoe v. State606 A.2d 103, 107-08 (Del. 199Xee alsoUnited States v.
Welty, 674 F.2d 185, 188-89 (3d Cir. 1982).

2% Briscoe v. State506 A.2d 103 (Del. 1992).

2" United States v. Weltg74 F.2d 185 (3d Cir. 1982).

28 Bultron v. State897 A.2d 758 (Del. 2006).

29 United States v. Welt$74 F.2d at 187.
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or an irreconcilable conflict with the attorn&y.Mere dissatisfaction with
“counsel does not, by itself, justify the appoinief different counsel®*

If the Family Court determines that the parenta$ entitled to the
appointment of new counsel, the parent must thetiddewhether to
continue with the existing counsel or proce®d se** This latter choice
gives rise to the Family Court’s second line ofuimg. Since the decision to
proceedoro seinvolves a waiver of the parent’s due processtrigltounsel
that led to the appointment of the original attgrntne Family Court must
ensure that any decision by the parent to propeedeis made knowingly
and intelligently?®

The Family Court can ascertain that an indigenemigs waiver of
counsel is knowing and intelligent only after a guehensive examination
that involves advising the parent about the dangéself-representatioti,
for example:

(1) that the parent will have to conduct his or base in

accordance with the rules of evidence and civil

procedure, rules with which he or she may not be
familiar;

301d. at 188.
2; Bultron v. State897 A.2d at 763.
Id.
33 SeeJohnson v. Zerbs804 U.S. 458, 465 (1938).
34 Briscoe v. State06 A.2d at 108.
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(2) that the parent may be hampered in presentsgriher
best case by a lack of knowledge of the law;

(3) that the effectiveness of his or her presemathay be
diminished by the dual role as attorney and reseond

(4) limited knowledge of the statutory grounds ftire
petition to terminate his or her parental rightsg] a

(5) any other facts essential to a broad understgnaf the
termination proceeding.

In this case, none of these matters were discusghdhe Father. Instead,
after permitting the Father's court-appointed aéyr to withdraw, the
Family Court told the indigent, incarcerated Fattmat, if he did not retain
new counsel, he must procegam se
Standby Counsel

The Mother argues that the Father was not depo¥das due process
right to court-appointed counsel because the Fagihmreededgro sewith
the assistance of appointed standby counsel.ctmanal proceeding, when
a trial court concludes the inquiries set forttBinscoe® it may decide to
permit the defendant to procep seand, in an exercise of discretion, may
appoint standby counsel. A defendant’s Sixth Anmeeuwlt right to proceed

pro seis not violated when a trial court appoints standbunsel, even over

% CompareBriscoe v. State606 A.2d at 108vith United States v. Weltys74 F.2d at
188.
% Briscoe v. State506 A.2d at 108.
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the defendant’s objection, “to aid the accusednél avhen the accused
requests help, and to be available to represerdicbesed in the event that
termination of the defendant’s self-representaisomecessary:”

Even so, the appointment of standby counsel innairtal proceeding,
for a defendant who procee@dso se is not an acceptable alternative to a
knowing and intelligent waiver of the Sixth Amendmheight to counset.
The same rationale applies in examining the waiver parent’s due process
right to representation in a termination proceedimgccordingly, we hold
that the appointment of standby counsel for thé@étatvas not an acceptable
alternative to a valid waiver of the due proceghtrio appointed counsel.

Conclusion

In a TPR proceeding, if the Family Court determitiest the parent
has a due process right to the assistance of apgogounsel, unless the
parent knowingly waives or forfeits the right tochuassistance, the
requirements of due process are not satisfied uaileer the Fourteenth

Amendment of the United States Constitution or detil, Section 9 of the

37 Faretta v. California 422 U.S. 806, 834 n.46 (1975%ee alsPennell v. State604
A.2d 1368, 1371 (Del. 1992) (directing standby mirto be present at oral argument
before this Court).

3 Johnson v. ZerbsB04 U.S. 458, 467-68 (1938)nited States v. Weltp74 F.2d 185,
191 (3d Cir. 1982)United States ex rel. Axselle v. Redm@®4 F.Supp. 332, 338 (D.
Del. 1985).
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Delaware Constitutioff. In this case, the record unambiguously estaldishe
that the Father did not knowingly and intelligentigive or forfeit his due
process right to counsel. Therefore, the judgneémihe Family Court must
be reversed. This matter is remanded for a new fA@&Ring at which the
Father is entitled to be represented by a courtiapgd attorney, unless a
record is made that establishes that the Fath&tlywalaived or forfeited

that due process right.

39 Watson v. Div. of Family Sery813 A.2d 1101, 1111-12 (Del. 200Brown v. Div. of
Family Servs.803 A.2d 948, 959-60 (Del. 2001Michigan v. Long 463 U.S. 1032,
1042 (1983) (requiring a “plain statement” of indadent State grounds).
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