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In this appeal we consider whether a minority sbtadtter in a closely held
corporation has a right to a non-conflicted boaedision on whether to repurchase
her shares. The stockholder argues that suchha eigsts, both under common
law fiduciary duty principles and under the implieavenant of good faith and fair
dealing. The Court of Chancery found that the comiaw does not impose any
duties on directors of closely held corporationsctmsider buying out minority
stockholders. The trial court also found that.egithe language in the repurchase
provision of the stockholders agreement, the indptevenant of good faith and
fair dealing does not create any duty to negotateasonable repurchase price.
We agree and affirm.

FACTUAL AND PROCEDURAL BACKGROUND

This dispute arises from Susan M. Blaustéinissuccessful attempts to sell
her stock in Lord Baltimore Capital Corporation, cioosely held Delaware
corporation that was created by members of thehEmaker family in 1998. The
Thalheimer stockholders are Louis Thalheimer (“Is8yi Marjorie Thalheimer

Coleman (“Marjorie”), and Elizabeth Thalheimer WadglElizabeth”).

! Blaustein appeals individually and as trusteeswksal trusts she directs.

2 Several members of the family transferred theietsfrom the American Trading and Production
Corporation (“Atapco”) into The American Trading&&state Company, Inc., which then changed
its name to Lord Baltimore.



On January 1, 1999, Blaustein and her sister, &gdmtame stockholders
pursuant to the Lord Baltimore Capital Corporati®hareholders’ Agreement.
Paragraph 7(d) of the Shareholders’ Agreement addserepurchases of stock
from minority stockholders. That provision states:

Notwithstanding any other provision of this Agreeieéhe Company

may repurchase Shares upon terms and conditioreeage to the

Company and the Shareholder who owns the Shaitss tepurchased

provided that the repurchase is approved eithday(g majority, being

at least four, of all of the Directors of the Compahen authorized

(regardless of the number attending the meetinghef Board of

Directors) at a duly called meeting of the Boardatectors or (ii) in

writing by Shareholders who, in the aggregate, afrnrecord or

beneficially 70% or more of all Shares then issaed outstanding.

Despite the existence of this provision, Blaustdlages that she bought into Lord
Baltimore with the understanding that, after a year waiting period, she would
be guaranteed the opportunity to sell her stockidtirvalue. This understanding
allegedly was based on several oral promises fromd, who explained to her that
he could not put the promises into writing becdldgeng so might jeopardize the
‘S’ corporation tax status of Lord Baltimore andspibly jeopardize as well the

Section 355 tax-free treatment of the transactibras had resulted in . . . the

formation of Lord Baltimore?

? Appellants’ Appendix at A-88-89.
* Appellants’ Appendix at A-22 (Verified Complaint2g).



When Blaustein attempted to sell her stock, afier ten-year period had
expired, Louis refused to offer her anything bettean a 52% discount from the
net asset value of her shares. Blaustein triecheigotiate, and made several
proposals for a buyout at a less severe discounbuis presented some of
Blaustein’s proposals to the Lord Baltimore boaml] the board discussed them at
several board meetings, but Louis and the board ndil deviate from their
requirement of a 52% discount. Not surprisinghg parties dispute the board’s
motivation. Louis argues that he and the othediéimer directorshave acted at
all times in Lord Baltimore’s best interests. Bi&in argues that a majority of
Lord Baltimore’s seven directors€., all four Thalheimer directors) are conflicted
and that they rejected her proposals in order ésgve personal tax benefits that
might have been jeopardized were they to allow &kin to cash out at a
reasonable price.

Blaustein filed a complaint in the Court of Charycagainst Louis and Lord
Baltimore (collectively, “Louis,” unless the contesequires otherwise) alleging
promissory estoppel, breach of fiduciary duty, anelach of the implied covenant

of good faith and fair dealing. In its May 31, 20Memorandum Opiniof the

®> The “Thalheimer directors” are the four directelscted by the Thalheimer stockholders: Louis,
Elizabeth, William Coleman (Marjorie’s husband)ddbdonald Kilpatrick.
® Blaustein v. Lord Baltimore Capital Cor®2012 WL 2126111 (Del. Ch. May 31, 2012).



Court of Chancery dismissed that complaint exceptcoathe implied covenant
claim. Louis then moved for summary judgment oa ittmnplied covenant claim,
and Blaustein sought leave to amend her complaiallége a new fiduciary duty
claim and a new implied covenant claim. In its IR@0, 2013 Memorandum
Opinion, the Court of Chancery granted Louis's motion famsnary judgment
and denied Blaustein’s request to amend her conipldihis appeal followed.
DISCUSSION

Blaustein appeals from the Court of Chancery’scat@e of two proposed
new claims she sought to add by amending her comypl@ne for breach of
fiduciary duty, and one for breach of the impliemenant of good faith and fair
dealing. Blaustein does not challenge the disrhiséaher other claims. As
explained below, we find that the Court of Chancenrrectly rejected both
proposed new claims.

I. Fiduciary Duty Claims

Blaustein moved to amend her complaint to add anckar breach of
fiduciary duty against the Thalheimer directorsa hHer proposed Amended and
Supplemented Verified Complaint, Blaustein alletfest the Thalheimer directors

breached their fiduciary duties by failing to calesi and negotiate, free of conflict,

"Blaustein v. Lord Baltimore Capital Cor2013 WL 1810956 (Del. Ch. Apr. 30, 2013).



a repurchase of her shares. This breach, Blauslieiges, has directly harmed her
by depriving her of liquidity and control over hasset portfolid. Blaustein also
appears to allege that the Thalheimer directordura to accept her repurchase
proposals amounted to a breach that harmed “LottinBae and its shareholders
as a whole? Thus, Blaustein’s breach of fiduciary duty claaotually contains
two separate claims— one direct and one derivdtive.

A. Direct Claim

Blaustein alleges that the Thalheimer directorecabut of self-interest
when they refused to negotiate a repurchase otlares at anything less than a
52% discount. She argues that these allegatiorseléinterest are sufficient to
trigger entire fairness review because Blausteis ddright to a non-conflicted
corporate decision” on whether her shares shouldeparchased and at what
price!* Blaustein relies on both common law fiduciary ydytrinciples and

Paragraph 7(d) of the Shareholders’ Agreementppau of her claim.

8 Appellants’ Appendix at A-1470 (Proposed Amended @upplemented Verified Complaint  80).
°Id. 19 78-79.

19See Tooley v. Donaldson, Lufkin & Jenrette,,I845 A.2d 1031, 1033 (Del. 2004) (explaining
that the issue of whether a stockholder’s claindasvative or direct “must tursolely on the
following questions: (1) who suffered the alledi@aim (the corporation or the suing stockholders,
individually); and (2) who would receive the bemeafif any recovery or other remedy (the
corporation or the stockholders, individually)?”).

1 Appellants’ Opening Brief at 26.



Under common law, the directors of a closely heddporation have no
general fiduciary duty to repurchase the stock ahimority stockholdet? An
investor must rely on contractual protections dgfuldity is a matter of concera.
Blaustein has no inherent right to sell her stackhie company at “full value,” or
any other price. It follows that she has no righinsist on the formation of an
independent board committee to negotiate with her.

The Shareholders’ Agreement provides the only ptmte available to
Blaustein. But the relevant provision, Paragrafdh),7gives the stockholder and
the company discretion as to whether to engagerienaaction, and as to the price.
It does not impose any affirmative duty on eithartyp to consider or negotiate any
repurchase proposal. In sum, Blaustein's diredtidiary duty claim would be
subject to dismissal under Rule 12(b)(6), and tie tourt correctly denied her
motion to amend the complaint to add that cl&im.

B. Derivative Claim

The trial court noted that Blaustein’s proposed raeel complaint could be

read to allege a derivative claff.Blaustein alleges that her repurchase proposal

12See Nemec v. Shrad@91 A.2d 1120 (Del. 2010).

13 Nixon v. Blackwe]l626 A.2d 1366 (Del. 1993).

14See Cartanzav. Lebea#2006 WL 903541, at *2 (Del. Ch. Mar. 28, 2006) ¢ourt will not grant
a motion to amend, however, if the amendment wbaltutile. An amendment is futile if it would
not survive a motion to dismiss under Court of Gleep Rule 12(b)(6).”) (citation omitted).

15 See Blausteir013 WL 1810956, at *18.



created an investment opportunity for Lord Baltimtnat the Thalheimer directors
failed faithfully to consider because they were a@ned with preserving their
personal tax planning interests. This allegatiaplicates the directors’ duty to act
at all times in good faith and in the furtherancke tlee corporation’s bests
interests? A failure to do so would harm Lord Baltimore ditly, and all of its
stockholders derivatively.

To maintain a derivative claim, a stockholder malitge that the company
wrongfully refused a demand to address the allegeag, or that a demand on the
board would have been futité. The mere allegation that there is a control group
within the board is insufficient to excuse dem&hdRather, a plaintiff must allege
with particularity that a majority of the board kacindependence or is otherwise
incapable of validly exercising its business judgtrig

Blaustein made no demand, and her futility allegetiare conclusory. At
best, the allegations create a reasonable doutat e independence of three of

the seven Lord Baltimore directors: Elizabeth,edwhn and Louis. The complaint

16 See Stone ex rel. AmSouth Bancorporation v. Rtk A.2d 362, 370 (Del. 2006).

17 SeeCt. Ch. Rule 23.1 (“The complaint shall . . . alegith particularity the efforts, if any . . . to
obtain the action the plaintiff desires from theedtors . . . and the reasons for the plaintitiiture

to obtain the action or for not making the effort.”

18 See Aronson v. Lewid73 A.2d 805, 815 (Del. 1984) (“[I]n the demarmhtext even proof of
majority ownership of a company does not stripdinectors of the presumptions of independence



challenges Kilpatrick’'s independence only by alhegihat he was appointed by the
Thalheimer stockholders and that he has voted wi#gm in the past. Such
allegations, without more, are insufficient to devsivate a lack of independerte.
Because a majority of the directors are independimand is not excused. Thus,
the derivative claim also would be subject to dssal, and the Court of Chancery
properly denied leave to amend.

[I. Implied Covenant Claim

Blaustein argues that the Court of Chancery ersecefecting her proposed
new claim for breach of the implied covenant of gdaith and fair dealing. The
proposed complaint alleges that Paragraph 7(d)hef Shareholder Agreement
contains an implied contractual right to good-faitkgotiation of stockholder
redemption proposals. But the plain language o&dtaph 7(d) gives both parties
complete discretion in deciding whether, and at twpace, to execute a
redemption transaction. Paragraph 7(d) states‘tatCompany [Lord Baltimore]

may repurchase Shares upon terms and conditions dueetathe Company and

20 |bid.; see also Khanna v. McMin@006 WL 1388744, at *15 (Del. Ch. May 9, 2006).

%1 The procedural posture of Blaustein’s implied cwv@ claim on appeal is somewhat murky.
Blaustein argues that the Court of Chancery eryegplying the summary judgment standard when
it should have evaluated the claim under the stanid® amendment of pleadings as set forth in
Court of Chancery Rule 15(a). We assuanguendothat Blaustein is correct and find that, even
under a Rule 15(a) analysis, the Court of Chancaemectly rejected Blaustein’s implied covenant
claim because amendment would be futile.

10



the Shareholder who owns the Shares to be repwdhas. .*?> This provision is
permissive. The remainder of Paragraph 7(d) requihat any repurchase be
approved by a majority of the directors or 70% !l stockholders. The approval
requirement protects Lord Baltimore and the noflirgektockholders from a stock
repurchase that is not in their best interest.

The implied covenant of good faith and fair dealoannot be employed to
impose new contract terms that could have beenabwad for but were ndt.
Rather, the implied covenant is used in limitedwmnstances to include “what the
parties would have agreed to themselves had thagidered the issue in their
original bargaining positions at the time of contiieg.”* Here, the parties did
consider whether, and on what terms, minority dtottkers would be able to have
their stock repurchased. Paragraph 7(d) does omtin any promise of a “full
value” price or independent negotiators. Becauseimplied covenant does not
give parties the right to renegotiate their contgathe trial court correctly denied

Blaustein’s proposed new claim.

2 Appellants’ Appendix at A-88.

2 See Neme®91 A.2d at 1126 (stating that courts should ‘iestrite [a] contract to appease a
party who later wishes to rewrite a contract he halieves to have been a bad deal.”).

% Gerber v. Enterprise Products Holdings, In67 A.3d 400, 418 (Del. 2013) (emphasis added).

11



[ll. Blaustein’s allegations sound in fraud

A key factual allegation in Blaustein’s originalmaplaint is that, before she
decided to invest in Lord Baltimore, Louis Thalhemorally promised that she
would be able to withdraw from her investment afiet0-year waiting period at
full value?® Louis allegedly told Blaustein that his oral pieen could not be
included in the Shareholders’ Agreement becausmight have negative tax
implications and jeopardize Lord Baltimore’s stafssan “S” Corporatioff. In
reliance on Louis’s oral promise of liquidity afteen years, Blaustein purchased
Lord Baltimore stock! These facts suggest a claim for fraud in the ¢edient?
But Blaustein did not argue to this Court or theltcourt that her claim was one
for fraud. As a result, we cannot consider whetiedief is available under this
theory.

CONCLUSION
Based on the foregoing, the judgment of the Cotir€leancery is hereby

AFFIRMED.

% SeeAppellant’s Appendix at A-31 (Verified Complaint ¥ 48-49).
%|d. at 1 50.

271d. at 79 50-51.

% See Zirn v. VLI Corp681 A.2d 1050, 1060-61 (Del. 1996).
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