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BeforeSTEELE, Chief JusticeJACOBS, andRIDGELY, Justices.
ORDER

This 17" day of December 2012, upon consideration of théigsa briefs
and the record on appeal, it appears to the Cloartt t

(1) The appellant, Damien Wilkinson, filed this appfrom the Superior
Court’s denial of his second motion for postconuictrelief. Wilkinson raises one
issue in his opening brief on appeal. We find regitio the appeal. Accordingly,
we affirm the judgment below.

(2) The record reflects that, in February 2009, upegior Court jury
convicted Wilkinson of two counts of first degreape. The victim was
Wilkinson’s four-year-old niece. The Superior Cosgntenced Wilkinson to fifty-

five years at Level V incarceration, to be suspedndfter serving fifty years in



prison for decreasing levels of supervision. T@isurt affirmed Wilkinson’s
convictions and sentence on direct appeaNilkinson filed his first motion for
postconviction relief on January 14, 2010. TheeBigp Court denied this motion
on April 29, 2010. Wilkinson filed an appeal toisthCourt, which he later
dismissed voluntarily.

(3) On February 18, 2011, Wilkinson filed his setomotion for
postconviction relief. In that motion, Wilkinsosserted that his trial counsel was
ineffective because: (i) he failed request a billparticulars; (ii) he failed to
investigate alibi witnesses; (iii) he failed toefia motion for reargument on direct
appeal; (iv) he allowed the Superior Court to adthg victim’'s statement as
affirmative evidence without cross-examining thetim; and (v) his counsel's
cumulative errors cause Wilkinson great harm amgugice. Wilkinson’s motion
was referred to a Superior Court Commissioner, vaguested an affidavit from
Wilkinson’s trial and scheduled the matter for fhliefing. The Commissioner
submitted findings of fact on January 12, 2012 smmwbmmended that Wilkinson’s
motion be denied because it was procedurally barAdter conducting a de novo
review, the Superior Court adopted the Commissieneiindings and
recommendations and denied Wilkinson’s motion ory &, 2012. This appeal

followed.

! Wilkinson v. Sate, 2009 WL 2917800 (Del. Sept. 14, 2009).



(4) In his opening brief on appeal, Wilkinson’'sesa@rgument is that his
trial counsel had a drinking problem and was ireiie for failing to investigate
alibi witnesses. To the extent Wilkinson raiseddifdnal issues in the
postconviction motion he filed in the Superior Gotinose claims are deemed to
be waived due to Wilkinson’s failure to brief them appeaf.

(5) The Superior Court carefully reviewed Wilkin&motion and found
that it was both untimefyand repetitivé and that Wilkinson had failed to
overcome the procedural bars because his claimmedfective assistance of
counsel had no substantive mérit.

(6) After careful consideration of the parties’ pestive positions on
appeal, we hold that the Superior Court’s reject@nWilkinson’s claim of
ineffective assistance of counsel based on counflure to investigate should be

affirmed for the reasons set forth in the Commissrts well-reasoned decision

2 Murphy v. Sate, 632 A.2d 1150, 1152 (Del. 1993).

® Del. Super. Ct. Crim. R. 61(i)(1) (2012). Rule (i) requires that any claim for
postconviction relief be filed within one year fmiNing a defendant’s conviction. In this case,
this Court issued the mandate finalizing Wilkinsorbnviction on direct appeal on September
30, 2009. Wilkinson did not file his second motin postconviction relief until February 18,
2011, outside of the one-year time limit.

* Del. Super. Ct. Crim. R. 61(i)(2) (2012). Rule(i§(R) bars consideration of any claim for
relief that was not asserted in a prior postcomuictnotion. In his first postconviction motion,
Wilkinson’s only argument was that his trial counsas ineffective for failing to challenge the
indictment prior to trial and on direct appeal.

®> Del. Super. Ct. Crim. R. 61(i)(5) (2012). Rule(i®) provides that the procedural bars of
Rule 61(i)(1)-(3) do not applynter alia, to a colorable claim of a miscarriage of justice to a
constitutional violation that undermined the fundsmal fairness of the trial or direct appeal.



dated January 3, 2012, which was adopted by theriBupgCourt on May 21, 2012.
The Superior Court did not err in finding that Wii&on’s claim was procedurally
barred and that Wilkinson had failed to overconeegocedural hurdles.

NOW, THEREFORE, IT IS ORDERED that the judgmentttué Superior
Court is AFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice



