IN THE SUPREME COURT OF THE STATE OF DELAWARE

JANE DOE and CHARLES BOONE, §

No. 12-3433

8 No. 403, 2013
Plaintiffs Below- 8
Appellants, 8§ Certification of a Question of
8 Law from the United States Court
8§ of Appeals for the Third Circuit
V. 8§
8
8
8

WILMINGTON HOUSING
AUTHORITY and FREDERICK 8§
S. PURNELL, SR., in his capacityas  §
Executive Director of the Wilmington 8

Housing Authority, 8
8

Defendants Below- 8§

Appellees. 8§

Submitted: December 18, 2013
Decided: March 18, 2014

BeforeHOLLAND, BERGER, JACOBS, andRIDGELY, Justices and
COOCH, Resident Judgeconstituting the Couen Banc

Upon Certified Questions of Law from the Unitedt8t&aCourt of Appeals for the
Third Circuit. QUESTIONS ANSWERED.

Francis G.X. Pileggi, Esquirearfgued and Jill Agro, Esquire, of Eckert Seamans
Cherin & Mellott, LLC, Wilmington, Delaware for appants.

Barry M. Willoughby, Esquire ggued and Lauren E.M. Russell, Esquire, of
Young Conaway Stargatt & Taylor, LLP, Wilmingtonelware for appellee.

" Sitting by designation pursuant to art. IV, § 1f2tlee Delaware Constitution and Supreme
Court Rules 2 and 4 (a) to fill up the quorum aguneed.



RIDGELY, Justice:

In this certified question proceeding, we addresether lease provisions
for apartments of a Delaware public housing authdhat restrict when residents,
their household members, and their guests may eardypossess firearms in the
common areas violate the right to keep and beas @uaranteed by Article I,
Section 20 of the Delaware Constitution. We aceeivo questions of state law
from the United States Court of Appeals for therdrCircuit (“Third Circuit”).
Pending before the Third Circuit is an appeal fedjudgment of the United States
District Court for the District of Delaware ioe. v. Wilmington Housing
Authority.* The District Court found no violation of the SadoAmendment or the
Delaware Constitution. The certified questions are

1. Whether, under Atrticle I, 820 of the Delaware Cdunsbn, a
public housing agency such as the WHA may adopoleyp
prohibiting its residents, household members, amests from
displaying or carrying a firearm or other weaporaisommon
area, except when the firearm or other weapon isgbe
transported to or from a resident’s housing unisdreing used
in self-defense.

2. Whether, under Article I, 820 of the Delaware Cduason, a
public housing agency such as the WHA may requise i
residents, household members, and guests to havelde for
inspection a copy of any permit, license, or other
documentation required by state, local, or fed&al for the
ownership, possession, or transportation of amafm or other

1880 F. Supp. 2d 513 (D. Del. 2012).



weapon, including a license to carry a concealedpor, as
required by Del. Code Ann. tit. 11, 81441, on reuavhen
there is reasonable cause to believe that the tgwlaies have
been violated.

We answer both certified questions in the negative.
Facts and Procedural History®

Appellants Jane Doe and Charles Boone (“Residerii€) suit in the
Delaware Court of Chancery against the Wilmingtamusing Authority (WHA), a
nonprofit agency of the State of Delaware that les housing to low-income
individuals and families, and against WHA's ExeweatiDirector, Frederick
Purnell. Jane Doe lived in the Park View, a peWatowned housing facility
managed by the WHA. Doe’s lease required herltoviathe “House Rules.” The
original version of House Rule 24, in effect whika suit was filed, stated, “Tenant
IS not permitted to display or use any firearms, @@Bs, pellet guns, slingshots, or
other weapons on the premises.” Charles Boondl live the Southbridge
Apartments, a public housing facility owned andraped by the WHA. Boone’s
lease stated that residents are “not to displag, os possess . . . any firearms,
(operable or inoperable) or other dangerous ingnisnor deadly weapons as

defined by the laws of the State of Delaware anya/l@n the property of the

% Doe v. Wilmington Housing AutiNo. 403, 2013, 1-2 (Del. July 30, 2013).

% The facts are drawn from the Certification of Qigess of Law submitted by the Third Circuit.
SeeCertification of Questions of Lavoe v. Wilmington Housing AutiNo. 12-3433 (3d Cir.
May 23, 2013) [hereinafter Certification].



Authority.” Residents were subject to evictiorthky, their household members,
or their guests violated the lease provisions atebsr

Doe and Boone alleged that the restrictions on gs@ and possession
violated their right to bear arms as provided ie ®econd Amendment to the
United States Constitution and in Article |, Sewoti®?0 of the Delaware
Constitution. They also alleged that the WHA fmmaa rules and policies were
preempted by Delaware law and that the WHA exceddestatutory authority by
enacting them.

The defendants removed the case to the UnitedsStastrict Court for the
District of Delaware on June 1, 2010. On June2®30, the Supreme Court of the
United States decidetlcDonald v. City of Chicagb holding that the Second
Amendment applies to the states through the DueeBsoClause of the Fourteenth
Amendment. The defendants informed the Districtur€athat they were
reevaluating the constitutionality of the WHA firearules and policies in light of
McDonald.

On October 25, 2010, the WHA adopted a new fireapobcy (the
“Revised Policy”) for its public housing units, Inding Southbridge. The Revised

Policy provides, in full:

130 S. Ct. 3020 (2010).



Lease Modification (Replaces Lease Part| § DC.P.):

Ownership, possession, transportation, display, amsd of
firearms and weapons is governed by the Wilminddomising
Authority Firearms and Weapons Policy which is mpoyated
into and made a part of this lease.

Wilmington Housing Authority Firearms and Weapomdi¢y:

WHA recognizes the importance of protecting itsidests’
health, welfare, and safety, while simultaneousltytgxting the
rights of its residents to keep and bear arms tbleshed by
the federal and state constitutions. WHA therefadepts the
following Firearms and Weapons Policy. Residentsmimers
of a resident’s household, and guests:

1. Shall comply with all local, state, and fedetagal
requirements applicable to the ownership, possessio
transportation, and use of firearms or other weapdine
term “firearm” includes any weapon from which a ho
projectile or other object may be discharged bycdoof
combustion, explosive, gas and/or mechanical means,
whether operable or inoperable, loaded or unloaaed any
weapon or destructive device as defined by law.

2. Shall not discharge or use any firearm or otheapons
on WHA property except when done in self-defense.

3. Shall not display or carry a firearm or otherapen in
any common area, except where the firearm or atleapon
Is being transported to or from the resident’s,uritis being
used in self-defense.

4. Shall have available for inspection a copy of parmit,
license, or other documentation required by staizgl, or
federal law for the ownership, possession, or frartation
of any firearm or other weapon, including a licets&arry
a concealed weapon as required by 11 Del C. § 14gdn
request, when there is reasonable cause to belexwehe
law or this Policy has been violated.



5. Shall exercise reasonable care in the storadmadéed or
unloaded firearms and ammunition, or other weapons.

6. Shall not allow a minor under 16 years of agdave
possession of a firearm, B.B. gun, air gun, or sgpm
unless under the direct supervision of an adult.

7. Shall not give or otherwise transfer to a minooder 18
years of age a firearm or ammunition for a fireatmless
the person is that child’s parent or guardian, mess the
person first receives the permission of the minpesent or
guardian.

Violation of this Policy by any resident or membef the
resident’'s household shall be grounds for immediagdase
termination and eviction. In addition, a residentntember of
the resident’s household who knowingly permits asgjuto
violate this Policy shall be subject to immediateate
termination and eviction.

On December 13, 2010, the WHA replaced the Parkv¢i¢louse Rule 24 with
amended Rule 24, which was substantively identectie Revised Policy.

Residents filed an amended complaint challenginly paragraph 3, the
Common Area Provision, and paragraph 4, the RedsoGause Provision, of the
Revised Policy. The parties filed cross-motionssiammary judgment.

The District Court granted the summary judgmentiomofiled by the WHA
and denied the motion filed by Residents. TherRisCourt found no Second
Amendment violation, and no appeal was taken frbat tuling. The District

Court applied the same analysis to the challengemArticle I, Section 20 of the

® Doe, 880 F. Supp. 2d at 519-20.



Delaware Constitution (“Section 20”) and found nolation. The District Court
found no legal merit to the preemption and scopatahfiority challenges. The
guestions on which the Third Circuit seeks guidawsoecern the Section 20
analysis.

In addressing the Section 20 claims, the Districtii€ noted that “[t]here is
scant judicial authority interpreting Delaware’snsbtutional right to bear arms,
and none is directly relevant to the issue now feethis Court.? The District
Court granted summary judgment on the Section &insl for the same reasons it
granted summary judgment on the Second Amendmaims]

The District Court analyzed the Second Amendmesiies under recent
Supreme Court decisions, includinBistrict of Columbia v. Helle? and
McDonald® The District Court also examined the circuit docases applying
Heller and McDonald, including the Third Circuit's opinion ifnited States v.

Marzzarella® The District Court noted that all had adoptedranf of intermediate

®1d. at 538.

’1d. at 539.

8554 U.S. 570 (2008).

® See Doge880 F. Supp. 2d at 525-26.

19614 F.3d 85, 97 (3d Cir. 201@krt. denied131 S. Ct. 958 (2011).



rather than strict scrutiny to analyze laws andicped that restrict firearm
possession in public spaces as opposed to in the Ko
The District Court followedJnited States v. Marzzare|laxamining:

whether the challenged law imposes a burden on umind

falling within the scope of the Second Amendmegtisrantee.

If it does not, our inquiry is complete. If it dgewe evaluate

the law under some form of means-end scrutiny.théf law

passes muster under that standard, it is conetualti If it fails,

it is invalid.*?
Applying this analysis, the District Court firstsasned that the Revised Policies
fell within the Second Amendment’s scopéhen applied intermediate scrutiny to
assess the constitutionality of paragraphs 3 amd #he Revised Policy. The
District Court applied intermediate scrutiny on thesis that those policies do not

prohibit residents from possessing firearms inrthemes, but rather regulate “the

manner in which Plaintiffs may lawfully exerciseeth Second Amendment

1 Doe 880 F. Supp. 2d at 533-35 (citibpited States v. Masciandgré38 F.3d 458, 470 (4th
Cir. 2011),cert. denied132 S. Ct. 756Marzzarellg 614 F.3d at 97{nited States v. Skoien
587 F.3d 803, 814 (7th Cir. 2009¢v’'d en ban¢c614 F.3d 638 (7th Cir. 201@)ert. denied131

S. Ct. 1674 (2011))see also Kachalsky v. Cnty. of Westchested F.3d 81, 96-97 (2d Cir.
2012),cert. denied133 S. Ct. 1806 (decided afteoe and applying intermediate scrutiny to a
state law restricting an individual’s ability torca firearms in public);cf. Moore v. Madigan
702 F.3d 933, 941-42 (7th Cir. 2012) (holding tinet Second Amendment protects the right to
bear arms outside the home, without deciding theragpiate level of scrutiny to apply to a law
that burdens that right).

12Doe 880 F. Supp. 2d at 526—27 (quotidarzzarellg 614 F.3d at 89).

%|d. at 528-30.

“d. at 533.



rights.” The District Court concluded that the two chaijled paragraphs of the
Revised Policies were reasonably related to imporgppvernment interests in
promoting and protecting the safety of public hagsiresidents, guests, and
employees® The District Court also found a reasonable fitleen the Common
Area Provision and the promotion of safety in sHaageas of public housing
complexes! The District Court further found a reasonable Hagtween the
Reasonable Cause Provision and the promotion atysdfecause obtaining a
concealed-weapon permit requires training in gufetgaand is a “reasonable
mechanism for assisting with enforcement of the @om Area Provision'® Doe
and Boone did not appeal the District Court’s mlidismissing their Second
Amendment claims. Therefore, the Second Amendraealysis remains the law
of the case.

The District Court dismissed the claims under tredalare Constitution,
Article |, Section 20 for the same reasons it dezed the Second Amendment

claim after applying the same analysis. Doe andnBotimely appealed the

151d. at 533 (citingMasciandarg 638 F.3d at 470-71)See alsMasciandarg 638 F.3d at 470—
71 (“[T]his longstanding out-of-the-home/in-the-herdistinction bears directly on the level of
scrutiny applicable. . . . [A] lesser showing ice@ssary with respect to laws that burden the right
to keep and bear arms outside of the home.”).

°Doe 880 F. Supp. 2dt 535.

'7|d. at 536.

'®|d. at 538.



District Court’s rulings on their state constituted claims to the Third Circuit,
which thereafter certified the two questions noviobe us.
Discussion

The acceptance of certified questions of law uidécle IV, Section 11 of
the Delaware Constitution and Supreme Court RuleisAg&ntirely within the
discretion of this Courf. We review a certified question in the contexwinich it
arises® We have the discretion to reformulate or rephtthgequestion of law
certified?* Questions of law and constitutional claims areididde novd™

We begin by noting that the Declaration of Rights the Delaware
Constitution has not always been interpreted idaftyi to the counterpart

provisions in the federal Bill of Rights. As we have previously explained:

9 Del. Const. art. IV, § 11; Del. Supr. Ct. R. &andolph v. Wilmington Hous. Auti39 A.2d
476, 490 (Del. 1958).

20 Riblet Products Corp. v. Nag$83 A.2d 37, 39 (Del. 1996) (citingales v. Blasband34
A.2d 927, 931 (Del. 1993)).

2l See generallyEric C. Surette,Construction and Application of Uniform Certifita of
Questions of Law Ac69 A.L.R. 6th 415, 843 (2011).

22 Sheehan v. Oblates of St. Francis de Sal&sA.3d 1247, 1258 (Del. 2011jeargument
denied(Apr. 19, 2011)Lambrecht v. O'Neal3 A.3d 277, 281 (Del. 2010).

23 See, e.g.E. Lake Methodist Episcopal Church, Inc. v. TrsPehinsula-Delaware Annual
Conference of United Methodist Church, [rn€31 A.2d 798, 807 n.2 (Del. 1999) (“Although the
controlling standards of judicial deference to glus disputes have evolved primarily from
interpretations of the First Amendment to the Whitetates Constitution, art. I, 8 1 of the
Delaware Constitution, enjoining ‘any magistrate in any case’ from interfering with the free
exercise of religious worship is of equal forcédmission in original) (quotingrs. of Pencader
Presbyterian Church in Pencader Hundred v. Gihsgih A.2d 782, 790 (Del. 1941))@gryan v.
State 571 A.2d 170, 177 (Del. 1990) (deciding the rigbt an defendant to see his attorney on
independent state grounds under the Delaware @Qatnst); Hammond v. Staj&69 A.2d 81, 87
(Del. 1989) (requiring a higher standard for theesgrvation of evidence than Federal

10



The Declaration of Rights in the Delaware Congbtuis not a
mirror image of the federal Bill of Rights. Conseqtly,

Delaware judges cannot faithfully discharge theoasibilities
of their office by simply holding that the Declaoat of Rights
in Article | of the Delaware Constitution is necasly in “lock

step” with the United States Supreme Court’s coiction of
the federal Bill of Rights:

To determine whether a state constitutional prowisis substantively

identical to an analogous provision of United Statéonstitution, this Court

considers the list of nonexclusive factors origynarticulated in the concurring

opinion of Justice Handler of the New Jersey Supr&ourt inHunt v. Staté®

The Hunt factorsprovide a framework to determine whether a statestriitional

provision affords an independent basis to reachfarent result than what could

be obtained under federal law. The seven factmigde:

(1) Textual Language—A state constitution’s larggianay
itself provide a basis for reaching a result défarfrom that
which could be obtained under federal law. Textaabuage
can be relevant in either of two contexts. Fidistinctive

provisions of our State charter may recognize sghbt

identified in the federal constitution. . . . Sedpthe phrasing
of a particular provision in our charter may besggnificantly

different from the language used to address thee samject in
the federal Constitution that we can feel freerttenpret our
provision on an independent basis . . . .

Constitution);see also State v. HoldeB4 A.3d 1123, 1128 n.14 (Del. Super. Ct. 2010}i(y
that the Delaware Constitution provides greatemitral procedure protection than the U.S.
Constitution).

24 Dorsey v. State761 A.2d 807, 814 (Del. 2000) (footnote omittézlling Claudio v. State585
A.2d 1278, 1289 (Del. 1991)).

25 Jones v. Statg’45 A.2d 856, 864 (Del. 1999).

11



(2) Legislative History—Whether or not the textlahguage
of a given provision is different from that founa the federal
Constitution, legislative history may reveal anemtion that
will support reading the provision independently fefleral
law . . ..

(3) Preexisting State Law—Previously establishedids of
state law may also suggest distinctive state domisinal rights.
State law is often responsive to concerns longrbetioey are
addressed by constitutional claims. Such preagstaw can
help to define the scope of the constitutional tridater
established.

(4) Structural Differences—Differences in strueturetween
the federal and state constitutions might also ideoa basis for
rejecting the constraints of federal doctrine & #tate level.
The United States Constitution is a grant of enaegr powers
to the federal government. Our State Constituttomthe other
hand, serves only to limit the sovereign power Whitheres
directly in the people and indirectly in their el
representatives. Hence, the explicit affirmatiédiumdamental
rights in our Constitution can be seen as a gueeaat those
rights and not as a restriction upon them.

(5) Matters of Particular State Interest or Lo€Caincern—A
state constitution may also be employed to addmessers of
peculiar state interest or local concern. Whentiqdar

guestions are local in character and do not apjgeszquire a
uniform national policy, they are ripe for decisiander state
law. Moreover, some matters are uniquely appropriar

independent state action . . . .

(6) State Traditions—A state’s history and tradiiamay also
provide a basis for the independent application iisf
constitution . . . .

(7) Public Attitudes—Distinctive attitudes of atetfa citizenry
may also furnish grounds to expand constitutiorgits under

12



state charters. While we have never cited thiemoin in our
decisions, courts in other jurisdictions have padnto public
attitudes as a relevant factor in their deliberstf3

“The[se] enumerated criteria, which are synthesizedh a burgeoning body of
authority, are essentially illustrative, ratherrthexhaustive? But those criteria
do “share a common thread—that distinctive andtifieble attributes of a state
government, its laws and its people justify receurs the state constitution as an
independent source for recognizing and protectidgvidual rights.®

This case concerns the right to keep and bear amaer Article I,
Section 20 of the Delaware Constitution. Althougéction 20 was not enacted
until 1987, Delaware has a long history, datingkiiacthe Revolution, of allowing
responsible citizens to lawfully carry and usediras in our state. The parties
agree, as does this Court, that Delaware is ann‘cpery” state. Like the citizens
of our sister states at the founding, Delaware@is understood that the “right of
self-preservation” permitted a citizen to “repeftirce by force” when “the
intervention of society in his behalf, may be tatelto prevent an injury? An

individual’s right to bear arms was “understood&an individual right protecting

2% 1d. at 864—65 (omissions in original) (quotigate v. Hunt450 A.2d 952, 962 (N.J. 1982)
(Handler, J., concurring)).

27|d. at 865 (quotindHunt, 450 A.2d at 967).

281d. (quotingHunt, 450 A.2d at 967).

29 Heller, 554 U.S. at 595 (alteration in original) (quotib@lackstone’s Commentaridgl5—46
n.42 (1803)).

13



against both public and private violené®."The right to keep and bear arms was
also understood to exist for membership in thetimiind for hunting?!

In 1791, Delaware delegates to the state constitaki convention were
unable to agree on the specific language that woatlfy in our Declaration of
Rights the right to keep and bear arms in Delawaréfter several attempts, the
effort was abandoned. Concerns over groups of armed men stood in theafa
an agreement even though there was an apparergnsussamong the delegates
on an individual's right to bear arms in self-defett

Not until almost 200 years later did the Delawaen&al Assembly agree
on the language to be used. Article I, Sectiop2@ides: “A person has the right
to keep and bear arms for the defense of self,lyathome and State, and for
hunting and recreational us&” The General Assembly’s stated purpose in
enacting the constitutional amendment was to “ekpli protect[] the traditional

right to keep and bear arms,” which it definedtia text of the amendmetit. By

%1d. at 594.

311d. at 598-99.

32 SeeDan M. Peterson & Stephen P. HalbrogkRevolution in Second Amendment |8l
I3_3aw., Winter 2011/2012, at 12, 15.

o

% Del. Const. art. I, § 20.

% H.B. 30, 134th Gen. Assembly (Del. 198Fassedlan. 20, 1987.

14



including the right to keep and bear arms in th&aiare Constitution, the General

Assembly has recognized this right as fundameéhtal.

Contentions of the Parties

Residents argue that we should answer both quesiiotine negative. The
WHA argues for an affirmative answer to both. ®esis contend that Article |,
Section 20 is not a mirror image of the Second Asinggnt, that the protections it
provides are not limited to the home, and that\WidA Revised Policy cannot
withstand strict scrutiny, intermediate scrutiny tloe Hamdantest that we utilized
in Griffin v. State®® WHA replies that: (1) the rights protected by t8et 20 are
coextensive with those protected by the Second Amemt because hunting and
recreational use are not in issue, (2) intermediatetiny applies, (3) as a landlord
WHA may adopt reasonable policies for the protectnd residents, and (4) its
Revised Policy is narrowly tailored to advance ¢benpelling interest in assuring

the safety of its tenants.

37 A fundamental right has been defined as a rigitithguaranteed either explicitly or implicitly
by the constitution. San Antonio Independent School Dist. v. Rodrigdéd U.S. 1, 33-34
(1973).

% Griffin v. State 47 A.3d 487, 489-90 (Del. 2012). Residents &lsve argued before the
federal courts and this Court that under state tlaev WHA is preempted from adopting the
Revised Policy based upon Delaware statutes thodtigpt county and municipal governments
from enacting laws, regulations, or ordinances guwng firearms. See9 Del. C. § 330(c); 22
Del. C.§ 111. The Third Circuit expressly stated in istification that these preemption and
scope-of-authority challenges “do not form parttoé certification request.” Certification at 5
n.1. So we do not reach those challenges.

15



Article I, Section 20 of the Delaware Constitutisran Independent Source for
Recognizing and Protecting the Right to Keep anal Bems

This Court has previously addressed the applicaifofrticle I, Section 20
of the Delaware Constitution on four occasions.Short v. Statewe held that 11
Del. C.§ 1448, which prohibits felons from possessing adtleweapon, does not
violate Section 2&? In Smith v. Statewe held that Section 20, when enacted, did
not alter the then-existing law pertaining to thrane of carrying a concealed
deadly weapon without a license and the statutomylgge to carry a concealed
deadly weapon with a licen&eIn Dickerson v. Stateve affirmed a conviction for
carrying a concealed weapon without a license detsf the homé&' And most
recently inGriffin v. State we considered an as-applied challenge to a cbhonic
for carrying a concealed deadly weapon withoutense in the honfg. In Griffin,
we explained that although the right to bear armsnbt absolute,” “Griffin’s
constitutional right to bear arms authorized higytag a concealed knife in his

home.”® That did not end the inquiry, because after thiee arrived “the balance

39 Short v. State586 A.2d 1203, 1991 WL 12101, at *1 (Del. 1991).
0 Smith v. State882 A.2d 762, 2005 WL 2149410, *3 (Del. 2005).
“I Dickerson v. Stat975 A.2d 791, 795-96 (Del. 2009).

2 Griffin, 47 A.3d at 489-90.

*31d. at 488, 491.

16



between [Griffin’s] interest in carrying a concehilereapon in his home and the
State’s interest in public safety shifted in faebthe State™

In all of these cases but one, no federal Secondndiment jurisprudence
was cited® Although both Section 20 and the Second Amendsieate a similar
historical context that informs our analy$ishe interpretation of Section 20 is not
dependent upon federal interpretations of the Sedamendment. The text of
Section 20, enacted in 1987, and the Second Ameamigdrafective beginning in
1791, is not the same. On its face, the Delawareigion is intentionally broader
than the Second Amendment and protects the righeé&n arms outside the home,
including for hunting and recreation. Section Ziedfically provides for the
defense of self and famiip addition tothe home. Accordingly, our interpretation
of Section 20 is not constrained by the federatgdent relied upon by the WHA,
which explains that at the core of the Second Amend is the right of law-

abiding, responsible citizens to use arms in defafs‘hearth and home” We

*1d. at 491.

> |In Short v. Statea reference was included Wmited States v. Johnso#97 F.2d 548 (4th Cir.
1974).

% Hence, our reference to the historical contexitedcin Heller v. District of Columbia554
U.S. at 594-600.

*" Heller, 554 U.S. at 635. We recognize as the Third @irbas explained that “Second
Amendment doctrine remains in its nascencyarzzarellg 614 F.3d at 101. And like the
District Court, we decline to determine whether@etAmendment rights extend outside of the
home. Doe 880 F. Supp. 2dt 529-30. We further acknowledge that there aderal courts
which have. See Peruta v. Cnty. of San Diege F.3d ----, 2014 WL 555862, at *23-24 (9th
Cir. Feb. 13, 2014) (holding that broad limits asttbopen and concealed carry of loaded guns

17



agree with Residents that Article I, Section 200$ a mirror image of the Second
Amendment and that the scope of the protectiopsoiides are not limited to the
home.

Our conclusion that the interpretation of ArticleSection 20 is a source,
independent from the Second Amendment, for recagmizand protecting
individual rights, is supported by theunt factors. The distinctive language of
Section 20 and the legislative history demonstrdtesGeneral Assembly’s intent
to provide a right to keep and bear arms indepandénthe federal right.
Moreover, public attitudes, as reflected in the dapassed by the General
Assembly, and Delaware’s long tradition of allowingsponsible, law-abiding
citizens to keep and bear arms outside of the hdiaeyr recognizing an
independent right under the Delaware Constitutiomwo Hunt factors—the
structural differences in constitutional provisioasd matters of particular state
interest—do not require that Section 20 be integarecoextensively with the
Second Amendment. In summary, Article |, Sectiod @& the Delaware
Constitution is an independent source for recoggiand protecting the right to

keep and bear arms.

impermissibly infringes on the Second Amendmertitrig bear arms)Moore, 702 F.3d at 936
(holding that the “right to bear arms thus impleesight to carry a loaded gun outside the
home”).

18



Intermediate Scrutiny Applies
In Griffin v. State this Court applied the three-part analysis adbfitam the
Wisconsin Supreme Court’s decisionState v. Hamdann deciding whether an
individual has a right to carry a concealed deadiapon in the honfé. We held
that:
First, the court must compare the strength of taee's interest
in public safety with the individual’s interest icarrying a
concealed weapon. Second, if the individual irgieocaitweighs
the state interest, the court must determine, “hdretan
individual could have exercised the right in a ocrable,
alternative manner that did not violate the statutéhird, the
individual must be carrying the concealed weapanaftawful
purpose”’
Our analysis employed heightened scrutiny in theteod of a prosecution for
carrying a concealed deadly weapon.
Where government action infringes a fundamentdtyi@pelaware courts
will apply a heightened scrutiny analy3isThe parties have not argued otherwise

here. Where heightened scrutiny applies, the $i@tethe burden of showing that

the state action is constitutional. Here, the parties differ on the appropriate

8 Griffin, 47 A.3d at 487 (citinGtate v. Hamdar665 N.W.2d 785 (Wis. 2003)).

*91d. at 490-91 (footnote omitted) (quotiftamdan 665 N.W.2d at 808).

*0 SeeJonesv. Milford Sch. Dist.2010 WL 1838961, at *3 n.17 (Del. Ch. Apr. 291ap (“If
the state action, however, creates a suspect fedasisin or infringes upon a fundamental right,
the state must prove the constitutionality of itsna@uct under either intermediate or strict
scrutiny judicial review.”).

>Hd.

19



heightened scrutiny analysis, Residents argue tioet scrutiny and the WHA
argues for intermediate scrutiny. Both sides algpe that under strict scrutiny,
intermediate scrutiny, or thelamdantest, the result is in their favor. For the
reasons which follow, we conclude that intermedsateitiny is the proper level of
constitutional review.

“A governmental action survives strict scrutiny ymvhere the state
demonstrates that the test is narrowly tailoreddweance a compelling government

interest.®? «

[S]trict scrutiny is a tool to determine whethere is a cost-benefit
justification for governmental action that burdensterests for which the
Constitution demands unusually high protectith.”In contrast, intermediate
scrutiny requires more than a rational basis fa #ction, but less than strict
scrutiny®  Intermediate scrutiny seeks to balance potenkatdens on
fundamental rights against the valid interests offegnment® To survive

intermediate scrutiny, governmental action mustvsemportant governmental

objectives and [must be] substantially related tioe]] achievement of those

>2Turnbull v. Fink 668 A.2d 1370, 1379 (Del. 1995).

>3 Stephen A. SiegelThe Origin of the Compelling State Interest Tesd &trict Scrutiny 48
Am. J. Legal Hist. 355, 394 (2006) (emphasis added)

>*Turnbull, 668 A.2d at 1379.

> SeeKathleen M. SullivanThe Justices of Rules and Standarti86 Harv. L. Rev. 22, 61
(1992) (explaining that intermediate scrutiny inxgd the balancing and comparison of “rights or
structural provisions, modes of infringement, amdegnment interests” in a way where “[t]he
outcome . . . is not foreordained”).
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objectives.”® The governmental action cannot burden the rigbtenthan is
reasonably necessary to ensure that the asserechgtental objective is mét.
Although the right to bear arms under the Delavi2eelaration of Rights is
a fundamental right, we have already held thas ihat absoluté® The General
Assembly that enacted Article I, Section 20 leftplace a series of statutes
affecting the right to keep and bear arms in Detawa Our prior cases so
recognized and found no legislative intent (for rap&e) to invalidate laws
prohibiting felons from possessing deadly weapongrohibiting (with certain
exceptions) the carrying of a concealed deadly weautside the home without a
license®® The General Assembly’s careful and nuanced aphreaipports an
intermediate scrutiny analysis that allows a cdariconsider public safety and

other important governmental interests. Accordingle agree with the WHA that

** Turnbull, 668 A.2d at 137%irst alteration in original) (quotin@rr v. Orr, 440 U.S. 268, 279
(1979)).

>’ Marzzarellg 614 F.3d at 98 (citing). S. v. O’'Brien 391 U.S. 367, 377 (1968)3ee also
Eugene Volokhjmplementing the Right to Keep and Bear Arms fdirBefense: An Analytical
Framework and A Research Agend® UCLA L. Rev. 1443, 1470 (2009) (explaining ttha
“intermediate scrutiny allows restrictions that v@rmerely important and not compelling
government interests” and “restrictions that areatyesubstantially related to the government
interest rather than narrowly tailored to it”).

*8 Griffin, 47 A.3d at 488.

* See, e.g.11 Del. C. § 1444 (prohibiting the possession of “a bomb, bshell, firearm
silencer, sawed-off shotgun, machine gun or angrdilearm or weapon which is adaptable for
use as a machine gun'igy. 8 1446A (prohibiting the possession of undeteetddiives);id.

§ 1448 (prohibiting the possession and purchasgeatlly weapons by persons prohibitad);

8 1459 (prohibiting the possession of a weapon aitlobliterated serial number).

0 E.g, Smith 2005 WL 2149410, *3Short 1991 WL 12101, at *1.
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paragraphs 3 and 4 of the Revised Policy shouldsiigect to intermediate

scrutiny.

Under Intermediate Scrutiny the Common Area Prowiss Overbroad

It is undisputed that Residents are subject totieviaunder the WHA lease
provision and rules if they, their household membe@r their guests violate the
Common Area Provision that restricts the possessfdirearms in the common
areas of the WHA properties where the Residentsthed household members
live. That restriction infringes the fundamentght of responsible, law-abiding
citizens to keep and bear arms for the defenseslgf family, and home. WHA
therefore has the burden to demonstrate that iteergmental action passes
intermediate scrutiny.

To satisfy its burden, WHA argues that it has apanant governmental
interest in protecting the health, welfare, andcesabf all WHA residents, staff,
and guests who enter onto WHA property. WHA argtiet an accidental
discharge of a firearm may have serious fatal aqunseces and that dangers inhere
in the increased presence of firearms. But thasesoncerns would also apply to
the area within any apartment—interior locationserehthe WHA concedes it
cannot restrict the possession of firearms for-defénse. The Revised Policy
does more than proscribe the unsadeof a firearm. It also prohibitpossession

in the public housing common areas except wherdib@m is being transported
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to or from an apartment. In this context, WHA mebbw more than a general
safety concern and it has not done so.

In Griffin v. Statewe explained that an individual’s interest in ftight to
keep and bear arms is strongest when “the weaponase’s home or business
and is being used for securit}f.”"Residents have a possessory interest in both thei
apartments and the common areas. And althoughd&dsi cannot exclude other
residents or the public from the common areasy theed for security in those
areas is just as high for purposes of Section 20vesuld be inside their apartment
or business. The common areas are effectivelygbdhe residences. The laundry
rooms and TV rooms are similar to those typicadlyrfd in private residences; and
the Residents, their families, and their guest$ @gtupy them as part of their
living space.

With the Common Area Provision in force under pgnaf eviction,
reasonable, law-abiding adults become disarmediaatle to repel an intruder by
force in any common living areas when the intenaenof society on their behalf
may be too late to prevent an injury. Even actind retired police officers who
are residents, household members, or guests aaangid by the Common Area

Provision. They are restricted in possessing fimsain the public housing

®1 Griffin, 47 A.3d at 491.

23



common areas of the apartment buildings despite ¢xemption by the General
Assembly from concealed-carry license requirem&nts.

Nor is the Common Area Provision sustainable umtkermediate scrutiny
because the WHA owns the property and is a landlaHA contends that it is
acting as a landlord and not as a sovereign. Wegreze that where the
government is a proprietor or employer, it hasgitil@ate interest in controlling
unsafe or disruptive behavior on its property. BYHA has conceded that after
McDonald,as a landlord it may not adopt a total ban ofafiles. Thus, occupying
the status of government landlord, alone and witinoare, does not control. How
the property is used must also be considered. idchiblising is “a home as well as
a government building?® The WHA is different from other public agencieshat
it essentially replicates for low-income familiesngces similar to those provided
by a private landlord. The individual’'s need f@fehse of self, family, and home
in an apartment building is the same whether topgty is owned privately or by

the government.

%2 Delaware law places special trust in active artitee police officers to carry concealed
weapons. Active police and peace officers are @tedhfrom the concealed-carry license
requirements and may carry a firearm while on drdoity. 11Del. C. 8 1441(g). Further,
retired police officers may be specially licensedcarry a concealed weapon following their
retirement. Id. 8§ 1441(h). Delaware has also implemented the &deaw Enforcement
Officers Safety Act, allowing qualified active ametired officers to carry concealed weapons
within or outside of their home jurisdictiond. § 1441A.

®3 Volokh, supra at 1533.
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Unlike a state office building, courthouse, schaoljege, or university, the
services provided by the WHA in the common areasnat the services typically
provided to the public on government property. ylaee limited to supplying
adequate housing for low-income families and irdligls and to maintaining the
grounds and buildings for the residents. Somelatign of possessing firearms on
WHA property could pass intermediate scrutiny, fexample prohibiting
possession in offices where state employees watkstate business is being done.
Here, however, the restrictions of the Common APeavision are overbroad and
burden the right to bear arms more than is reaspnadcessary. Indeed, the
Common Area Provision severely burdens the rightfunctionally disallowing
armed self-defense in areas that Residents, theiliés, and guests may occupy
as part of their living space. Section 20 of tredavare Constitution precludes the
WHA from adopting such a policy.

Accordingly, we answer the first certified questinrthe negativé’

% Nor would the Common Area Provision withstand sheutiny under thélamdananalysis we
applied inGriffin. The Residents have a possessory interest ast¢eimathe common areas
where they live and their own apartments. Thus, ritked for “security” in each is acute for
purposes of Article I, Section 20. Further, thisrao realistic alternative way that the Residents
and their guests can exercise their right to beasan the common areas with the ban in place.
It is also undisputed that Residents are not atti@mpo exercise their right to bear arms for an
unlawful purpose. As a result, the Common AreaviBron would likewise fail under Blamdan
analysis.
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The Reasonable Cause Provision Is Overbroad

The record before us shows that the Revised Poliey adopted by the
WHA during the litigation before the District Couaihd after the United States
Supreme Court decision McDonald v. City of Chicago The WHA “suspended,
reviewed, and replaced” its original policies baugnall firearms on its property
pursuant to “the HUD-mandated procedure for doing.s . in view of the
Supreme Court’s holding iMcDonald”® The Reasonable Cause Provision of the
Revised Policy requires the production upon requmgsta resident, household
member, or guest of

a copy of any permit, license, or other documenatequired
by state, local, or federal law for the ownerslppssession, or
transportation of any firearm or other weapon, udolg a
license to carry a concealed weapon as requiretildyel C.
8 1441, upon request, when there is reasonable caulieve
that the lawor this Policyhas been violate3.

By it terms, the Reasonable Cause Provision exastdeast in part, to enforce
compliance with the Common Area Provision, which have found to be
overbroad and unconstitutional.

Where a statute, regulation, or state action faceenstitutional challenge,

“a Court may preserve its valid portions if theewifling language can lawfully be

% Doe 880 F. Supp. 2d at 524.
®d. at 520 (emphasis added).
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severed.” But where it is evident that the remaining prans would not have
been enacted without the unconstitutional proviserourt should invalidate the
entire provisiort® The Reasonable Cause Provision was enactedhavgeith the
Common Area Provision, by the WHA in responseMcDonald Because the
unconstitutional Common Area Provision is not selér as a matter of Delaware
law, the Reasonable Cause Provision which enfortcés unconstitutional and
overbroad as well. For that reason, we answesdlend certified question in the
negative.
Conclusion
We answer both certified questions in the negatiliee Clerk is directed to

transmit this opinion to the Third Circuit.

®7 Farmers for Fairness v. Kent Cnty940 A.2d 947, 962 (Del. Ch. 2008) (quotiNgwark
Landlord Ass’n v. City of NewarR003 WL 22724663, at *1 (Del. Ch. Nov. 17, 2003))

%8 Cf.id. (“The standard for severability has been articalatethe following two part test: i) ‘Is
the unobjectionable part, standing alone, capablentorcement?’ and ii) ‘Did the legislature
intend the [un]objectionable part to stand alonease the other part should fall?™” (alternation
in original) (quotingNewark Landlord Ass'i2003 WL 22724663, at *1)).
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