IN THE SUPREME COURT OF THE STATE OF DELAWARE

JOEL A. GERBER, )
8 No. 46, 2012

Plaintiff Below, 8

Appellant, 8§ Court Below: Court of Chancery
§
8

V. of the State of Delaware

ENTERPRISE PRODUCTS § C.A.No. 5989
HOLDINGS, LLC; ENTERPRISE 8

PRODUCTS PARTNERS, L.P; 8

RANDA DUNCAN WILLIAMS; 8

0.S. (DUB) ANDRAS: CHARLESE. §
MCMAHEN; EDWIN E. SMITH; §
THURMON M. ANDRESS; §
RICHARD H. BACHMANN: B.W. §
WAYCASTER; RALPH S. §
CUNNINGHAM: W. RANDALL §
FOWLER; AND RANDA DUNCAN  §
WILLIAMS, RICHARD H. §
BACHMANN, AND RALPH S. §
CUNNINGHAM, IN THEIR §
CAPACITY AS EXECUTORS OF §
THE ESTATE OF DAN L. DUNCAN, §

DECEASED, 8
8§

Defendants Below, 8

Appellees. §

Submitted: February 8, 2013
Decided: June 10, 2013

Before STEELE, Chief Justice, HOLLAND, BERGER, JACOBS and
RIDGELY, Justices, constituting the Coern Banc

Upon appeal from the Court of Chance&FFIRMED in part, REVERSED in
part, andREM ANDED.

Jessica Zeldin, Esquire, Rosenthal, Monhait & GedddP.A., Wilmington,
Delaware; Of Counsel: Jeffrey H. Squirarqued and Lawrence P. Eagel,



Esquires, Bragar Wexler Eagel & Squire, P.C., NewkY NY; Daniel L. Carroll,
Esquire, Ingram Yuzek Gainen Carroll & Bertolotti.P, New York, NY; for
Appellant.

Gregory P. Williams 4rgued, Catherine G. Dearlove, and Blake Rohrbacher,
Esquires, Richards, Layton & Finger, P.A., Wilmioigt Delaware; for Appellees
Thurmon M. Andress, Charles E. McMahen, Edwin EitB@nd B.W. Waycaster.

Rolin P. Bissell and Tammy L. Mercer, Esquires, NguConaway Stargatt &
Taylor, LLP, Wilmington, Delaware; Of Counsel: K&. Stern, Esquire, Vinson
& Elkins, L.L.P., Houston, Texas; for Appellees &mrise Products Holdings,
LLC, Oscar S. Andras, Ralph S. Cunningham, W. Réfiaavler and Richard H.
Bachmann.

A. Gilchrist Sparks, Ill, Thomas W. Briggs, Jr.,da. McKinley Measley,
Esquires, Morris, Nichols, Arsht & Tunnell LLP, Wilngton, Delaware; for
Appellees Enterprise Products Partners L.P.

Richard D. Heins, Richard L. Renck, and Stacy Lwhhan, Esquires, Ashby &
Geddes, Wilmington, Delaware; for Appellees EntegrProducts Company,
Randa Duncan Williams, in her individual capacapd Randa Duncan Williams,
Richard H. Bachmann and Ralph S. Cunningham imr ttepacities, as Executors
of the Estate of Dan L. Duncan, deceased.

JACOBS, Justice:



I. INTRODUCTION
The plaintiff, Joel A. Gerber, held limited pansleip units P units) of

Enterprise GP Holdings, L.P., a Delaware limitedtparship (EPE). Gerber
brought this action in the Court of Chancery ondbebf two classes of former
public holders of LP units of EPE. On behalf o# tirst class (Class I), Gerber
challenged the sale by EPE in 2009 of Texas Easteyducts Pipeline Company,
LLC (Teppco GP) to Enterprise Products Partnér®. (Enterprise Products LP)
(the 2009 Sal€). On behalf of the second cl43ags II), Gerber challenged the
triangular merger in 2010 of EPE into a wholly-owngubsidiary of Enterprise
Products LP (the2010 Merget).

Gerbers complaint asserted claims against EnsspProducts Holdings,
LLC (Enterprise Products GP or‘general parthRBPES general partner before the
2010 Merger. Other named defendants were Enterg?r®ducts LP; certain
members of Enterprise Products GPs Board of Darscfthe ‘“Director Defendants);

the Estate of Dan L. Duncan (Duncar), who beftwe death controlled EPE,

! Class I includes all public holders of EPE LP sinitho continuously held their units from the
date of the 2009 Sale through the date of the 20d@er. Class Il includes all public holders of
EPE LP units on the effective date of the 2010 Merg
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Enterprise Products LP, and Enterprise Products (B#hcans Estatey; and
Enterprise Products Company (EPCO), an affiliat&nterprise Products LP.

The Defendants moved to dismiss the Complaintténentirety’ On
January 6, 2012, the Court of Chancery issued amaopand order granting the
motion to dismiss,from which Gerber has appealed to this Court. tRereasons
set forth in this Opinion, we affirm in part, regerin part, and remand.

Il. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
A. The Parties

EPE was a Delaware limited partnership engagddeimil and gas business.
Plaintiff Gerber owned EPE LP units continuoushynfr October 24, 2006 until the
2010 Merger in which his EPE LP units were conweitgo units of Enterprise
Products LP.

Enterprise Products LP is a Delaware limited pgaghip engaged in the oil

and gas business. Before the 2010 Merger, EPEatatprise Products LP were

%2 Mr. Duncan died on March 28, 2010, after the 28@& but before the 2010 Merger.

% We refer to the Director Defendants, EnterprisedBcts LP, Enterprise Products GP, EPCO,
and Duncan'’s Estate collectively as the “Defendantghis Opinion.

* Alternatively, the Defendants moved to stay théoacpending the outcome of a related case,
Gerber v. EPE Hldgs., LL2011 WL 4538087 (Del. Ch. Sept. 29, 201G 4tber I').

® Gerber v. Enterprise Prods. Hldgs., L2012 WL 34442 (Del. Ch. Jan. 6, 2012é&rber
1").

® The factual background is derived from the CodrtChancery opinion and the amended
Complaint. Id.



part of a two-tier limited partnership structureePE was the 100% owner of

Enterprise Products LPs general partner (EntezpAsoducts GP). Because EPE
had no independent operations, the assets of Eiseefroducts LP generated cash
flows to both Enterprise Products LP and EPE.

Enterprise Products GP is a privately-held Delawéimited liability
company owned by a Duncan affiliate. Before tha®Merger, Enterprise
Products GP-then named EPE Holdings, LLC (EPE-@43)EPEs general partner.
After the 2010 Merger, EPE GP was renamed Enterptisducts GP and became
the general partner of Enterprise Products LP.

EPCO is a privately-held Texas corporation whdsekswas owned, at the
time of the 2009 Sale, by Duncan and members ofamsly. EPCQOs principal
business was to provide employees, managementadmehistrative services to
Duncans companies, including Enterprise Produd®s Enterprise Products GP,
and (until the 2010 Merger) EPE.

The Director Defendants-Randa Duncan Williams, .O{Buld) Andras,
Charles E. McMahen, Edwin E. Smith, Thurmon André&sph S. Cunningham,

Richard H. Bachmann, B.W. Waycaster, and W. Ran&alvlerwere at all

" To avoid potential confusion, references to “Eptise Products GP” also encompass EPE GP
before the 2010 Merger.



relevant times directors of Enterprise Products (e Board)®? Messrs.
McMahen, Smith, and Andress comprised the BoardglitA Conflict, and
Governance Committee (the ‘ACG Committe€) untilyJ2010. In late July 2010,
Mr. Smith recused himself from all ACG Committegities because of conflicts
relating to anticipated merger proposals from Hirise Products LP. In August
2010, Mr. B.W. Waycaster was appointed to the Baand became the ACG
Committees third member.

The somewnhat labyrinthine relationships amongetedfiliated entities and
their controllers before the 2009 Sale are showherfollowing chart:

Chart A: Before 2009:

| |
Public Holders (Gerber) Duncan and Affiliates
GF
Lp Lp EPE GP
e
EPE
100% interes 100% interes
Enterprise Products GH Teppco GP
LP GF LP LP GF LP
Enterprise ProductsLP | | TeppcolP

® Directors Williams, Cunningham, and Bachmann ée named as defendants in their capacity
as the executors of Duncan’s Estate.



B. The Facts

1. The 2009 Sale

In May 2007, EPE purchased Teppco GP from a Dureffihate in
exchange for EPE LP units worth $1.1 billibif.eppco GP was the general partner
of Teppco Partners, LP, a Delaware oil and gasenéstited partnership (Teppco
LP). In 2009, the Defendants caused EPE to selppto GP to Enterprise
Products LP in what became the 2009 Sale” Onstree date that the 2009 Sale
closed, the Defendants also caused EPE to sellcbelpp to Enterprise Products
LP in a separate but related transaction (the Gep® Sale).

In the 2009 Sale, as consideration for selling ptepGP to Enterprise
Products LP, (i) EPE received $39.95 million wastrEnterprise Products LPs LP
units, and (ii) Enterprise Products GP (then owrmd EPE) received an
approximately $60 million increase in the valueitsfgeneral partner interest in
Enterprise Products LP. The claim challenging 26089 Sale is essentially that
EPE acquired Teppco GP for $1.1 billion in 2007, towo years later was caused
by the Defendants to sell Teppco GP to Enterpriseliets LP for $100 millior—

only 9% of EPESs original purchase price.

® Gerber challenged that 2007 transactiorGierber | supranote 4. The claims asserted in
Gerber lin connection with the 2007 transaction are reféro in this Opinion as the “2007
Claims.” The claims asserted in this action inremtion with the 2009 Sale are referred to as
the “2009 Claims.”



The 2009 Sale was first presented to the ACG Cataeniof Enterprise
Products GP for its approval. That Committee httezlinvestment bank, Morgan
Stanley & Co. (Morgan Stanley), to furnish an ojn on whether the transaction
was fair from a financial point of view to EPE atite public holders of its LP
units. Morgan Stanley opined that, as of the adtés June 28, 2009 fairness
opinion (the‘Morgan Stanley 2009 opiniori), ‘th@iSideration to be paid pursuant
to the [combined 2009 Sale and Teppco LP Sal&irsffom a financial point of
view to EPE and accordingly, to the limited parthef EPE (other than Dan
Duncan and his affiliates)” Morgan Stanley canid, however, that it expressed
‘ho opinion with respect to . . . the fairness tBEEor its limited partners of any
particular component of the Consideration (as opg@de the Consideration, taken
as a whole), in each case in connection with the Bales]’ The ACG Committee
approved the 2009 Sale and recommended its appogvile Board, and on June
28, 2009 the Board approved the 2009 Sale.

We pause to focus on the consideration that Mo&janley opined was fair
in its 2009 opinion. The 2009 Sale closed on Cetdts, 2009, when EPE sold
Teppco GP to Enterprise Products LP. As noted,shwmme day, EPE sold Teppco
LP to Enterprise Products LP in a separate bute@laansaction+the “Teppco LP

Sale’ The 2009 Sale and the Teppco LP Sale vegrarately negotiated and were



the subjects of separate merger agreen&ntsnportantly, in its 2009 opinion,
Morgan Stanleypined on the fairness dfie total consideration paid for both the
2009 Saleandthe Teppco LP Sale. Morgan Stanley dat opine, however, on
the fairness of the portion of the total consideratspecifically allocable to the
2009 Sale.

As a result of the 2009 Sale, the relationships rgnihhe various entities
became reconfigured as shown in the chart below:

Chart B: After the 2009 Sale:

Public Holders (Gerber) Duncan and Affiliates

76% LP | GF

(majority interest EPE GP
(Enterprise Products G
EPE GF

LP

a

100% $39.95 M

Enterprise Products GH

a

,:)0%

Teppco GP

$60 M GF LP

Enterprise Products

GF LP

Teppco LP

19 Each transaction, however, was conditioned ortltging of the other.
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2. The 2010 Merger

In July 2010, Enterprise Products LP and the BadrBnterprise Products
GP began discussing a merger between EPE and Es¢eRvoducts LP. Between
July 2010 and August 23, 2010, Enterprise ProduBtsmade two offers to the
Enterprise Products GP Board, which rejected bstmadequate. On August 23,
2010, Enterprise Products LP made a third offen. ADgust 25, 2010, the Boards
ACG Committee met with its legal advisors and dssad the EPE LP unitholders
legal claims pending iGerber | as well as the unitholders potential legal claim
that might arise from the 2009 Sale (collectivéiiye 2007 and 2009 Claims).

After the ACG Committee considered the 2007 an@©920laims, the Board
made a counteroffer on August 30, 2010. That saaye the ACG Committee of
Enterprise Products GP met with its counterpart AC@nmittee of Enterprise
Products LP. Both ACG Committees exchanged vieag iaformation in an
effort to arrive at mutually acceptable terms. drahat day, Enterprise Products
LP made its final offer: Each LP unit of EPE woldd converted into a right to
receive 1.5 LP units of Enterprise Products LP.

The Court of Chancery found that a primary purpos¢he 2010 Merger
was to eliminate the 2007 and 2009 Claims. On eéseiper 3, 2010, Morgan
Stanley orally opined, and later confirmed in vmgij that the 2010 Merger

exchange ratio was fair from a financial point efw to the holders of EPEs LP
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units (the ‘Morgan Stanley 2010 opiniori). In assag the fairness of the merger
exchange ratio, however, Morgan Stanley did noepashdently value the 2007
and 2009 Claims, and EPE never obtained any sulthatian. That is, those

Claims and their values were not considered inviagi at the 2010 Merger

exchange ratio.

On September 7, 2010, EPE and Enterprise Protd&cssinounced that they
had agreed upon a merger in which Enterprise Ptedile would acquire all of
EPESs outstanding LP units. The proxy statement &ethe holders of EPEs LP
units did not disclose that the 2007 and 2009 Glamad not been considered or
valued for purposes of fixing the 2010 Merger cdagation.

Enterprise Products LP and certain privately-hefdities controlled by
Duncans Estate (including EPCO) collectively owreedombined 76% majority
interest of EPEs LP units. Those entities voteeirt 76% interest in favor of the
2010 Merger, thereby ensuring its approval. Oné¥aber 22, 2010, EPE merged
into a wholly-owned subsidiary of Enterprise PrasudP.

As a result of the 2010 Merger, the configuratibthe relationships among

the entities was again altered, this time as degiict the following chart:
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Chart C: After the 2010 Merger:

Public Holders (Gerber Duncan and Affiliates

100% interes

Enterprise Products GP

LP GF LP

Enterprise ProductsLP

100% interes LP
Teppco GP EPE
GF LP

Teppco LP

C.  The Complaint

In his March 2011 amended complaint (Complai@grber challenged the
2009 Sale and the 2010 Merger on behalf of thedasses of EPE former public
unitholders described above. Gerbers claims aetréosth in six Counts.

Count lalleges that because the 2009 Sale was neitmerdiareasonable to
EPE and its LP unitholders, the Defendants breathen express contractual
duties as well as the implied covenant of goochfaid fair dealing, under EPEs
Limited Partnership Agreement (LPA)._ Count dlaims that the Defendants
breached those duties by causing EPE to entertim@02010 Merger without
according any value to EPEs 2007 and 2009 Clain@ount Il alleges that
Duncan, EPCO, and Enterprise Products LP tortiouglrfered with the LPA,

and unjustly enriched themselves in the 2009 $gieausing EPE to sell Teppco

12



GP to Enterprise Products LP for inadequate cormid®. Count IVavers that
those same defendants (Duncan, EPCO, and Enteipregiicts LP) tortiously
interfered with the LPA and unjustly enriched thehass in the 2010 Merger, by
failing to accord any value to the 2007 and 2008ir@$. Count Vcharges all
Defendants (except Enterprise Products GP) witingidnd abetting Enterprise
Products GPs breach of express and implied comi@bcluties, when Enterprise
Products GP caused EPE to undertake the 2009 &alant VI similarly alleges
that all Defendants (except Enterprise Products &dd and abetted Enterprise
Products GPs breach of those duties, when Engarftroducts GP caused EPE to
engage in the 2010 Merger.

In May 2011, the Defendants moved to dismiss tbe@aint in its entirety
for failure to state a cognizable claim for religider Court of Chancery Rule
12(b)(6). In an opinion handed down on Januar®0d,2, the Court of Chancery
granted that motioft:

D.  The Court of Chancery Opinion

1. Relevant Statutory and LPA Provisions

In conducting its legal analysis, the Court of Qtery relied on certain

provisions of the Delaware Revised Uniform LimiteBartnership Act

1 Gerber Il supranote 5, at *14.
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(DRULPA)'* and EPEs Limited Partnership Agreement (LPAJo facilitate the
readers understanding of that courts analysis #rel issues presented on this
appeal, those statutory and contractual provisamesbriefly summarized at this
point.

Section 17-1101(d) of the DRULPA provides thateaeyal partners duties
to a limited partnership or its unitholders, inchgl fiduciary duties, ‘may be
expanded or restricted or eliminated by provisionthe [limited] partnership
agreement; provided that the [limited] partnersdgpeement may not eliminate the
implied contractual covenant of good faith and @&aling™

The Vice Chancellor determined that, under DRUISPA01(d), the LPA
had supplanted the fiduciary duties to which EB&seral partner and EPEs other
fiduciaries would otherwise have been subject. ti®&ec7.9(b) of the LPA
expressly provided that the conduct of the gengaatiner or any of its “Affiliates’
must be in‘good faith; defined as a‘belie[f] tithe determination or other action is
in the best interests of the Partnership:

Whenever the General Partner makes a determinaiiotakes or

declines to take any other actiar, any of its Affiliates causes it to

do sq ... then unless another express standaravsdad for in this

Agreement, the General Partner, or such Affiliatassing it to do

so, shall make such determination or take or dedntake such
other actionin good faith and shall not be subject to any other or

126 Del. C.§ 17-110%et seq

31d. § 17-1101(d).
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different standards imposed by this Agreement, @thgr agreement
contemplated hereby or under the Delaware Act gr ather law,
rule or regulation or at equity. In order for getenination or other
action to be ingood faithfor purposes of this Agreement, the Person
or Persons making such determination or takingeatiing to take
such other action mubklieve that the determination or other action
is in the best interests of the PartnersHip

In addition to changing the liability standard, thBA also created two

separate layers of protection designed to insulage Defendants from judicial

review of whether the general partner or its“Adfies’ had satisfied their contractual

duty. The first layer of insulation is Section (&P of the LPA, which covered

tonflict of interest transactions. That provisiareated four‘safe harbdrdvithin

which the general partner and its “Affiliates’ cdutffectuate a conflict of interest

transaction free of any claim that they breacheg thuty stated or implied by law

or equity” Section 7.9(a) relevantly provided:

Unless otherwise expressly provided in this Agresimeshenever a
potential conflict of interestexists or arises between the General
Partner or any of its Affiliates, on the one haawld the Partnership or
any Partner, on the other harahy resolution or course of action by
the General Partner or its Affiliatesr respect of such conflict of
interest shall be permitted and deemed approvedlldyartners, and
shall not constitute a breach of this Agreement , or of any duty
stated or implied by law or equity,tlie resolution or course of action
in respect of such conflict of interest is][:]

14 ltalics added.

15 See Norton v. K-Sea Transp. Partners L.P. A.3d __, 2013 WL 2316550, at *7 (Del. May
28, 2013) (concluding that a similar provision inlimited partnership agreement was a
permissive safe harbor).
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() approved by Special Approval

(i)  approved by the vote of a majority of the Unitslagang Units
owned by the General Partner and its Affiliates,

(i) on terms no less favorable to the Partnership tthaorse
generally being provided to or available from uatedl third
parties or

(iv) fair and reasonable to the Partnership, takirtg account the
totality of the relationships between the partiesrolved
(including other transactions that may be partiduléavorable
or advantageous to the Partnership).

The first of those four enumerated safe harboesigb Approval is
implicated in this case. That term is definedha LPA as‘approval by a majority
of the members of the [ACG] Committ€e’The layer of insulation afforded by
Section 7.9(a) precludes judicial review of any feontransaction that is the
subject of*Special Approval; except for the liet purpose of determining whether
the “Special Approval process itself complied witie implied covenant of good
faith and fair dealing (implied covenant).

The second layer of insulation from judicial revievas afforded by Section
7.10(b) of the LPA, which applied more broadly amaks not limited to conflict of

interest transactions. Section 7.10(b) creatembractusive presumptiori that the

general partner acts in‘good faiti where thedwaiing condition is satisfied:

18 |talics added.

7 Attachment | to the LPA (“Defined Terms”).
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The General Partner may consult with . . . [exper{sinvestment
bankers . . ., and any act taken or omitted ttaken inrelianceupon
the opinion . . . of such Persons as to mattetstiiegaGeneral Partner
reasonably believes to be within such Personsegsibnal or expert
competence shall beonclusively presumetb have been done or
omitted in good faith and in accordance with sugimion®

2. The Applicable Standard of Liability

In addressing the legal sufficiency of the Comglathe Vice Chancellor
determined preliminarily that: (1) the 2009 Saleswa ‘conflict of interest
transaction” because both the purchaser and $eltba common controllét;(2)‘a
principal purpose of the [2010] Merger was the teation of [EPEs] 2007 and
2009 Claims® and (3) absent any contrary LPA provision, EnisgpProducts
GP (as EPEs general partner), the Director Defetsdéas members of the general
partners Board), and Duncan (as the general paricantroller) and EPCO, all
owed fiduciary duties to EPE and its LP unithold@rsStated differently, absent

contractual modifications, all Defendants would déaveen subject to default

18 Italics added.
9 Gerber II, supranote 5, at *9.
201d. at *7.

2L 1d. at *11 n.46. The court further found that onlyt&prise Products GP, as the sole
Defendant that signed the LPA, was potentially satbjo the implied covenant of good faith and
fair dealing. Id. at *11. Enterprise Products LP did not, howewate any common law
contractual or fiduciary duties to EPE or its LRtholders, because no claim was asserted that
Enterprise Products LP (which was not a party ®ltRA), exercised any control over EPE in
connection with the 2009 Sale.

17



fiduciary duty standards of liability in connectionith the two challenged
transactions.

The court concluded, however, that the LPA hadregtiwally modified the
Defendants fiduciary duties, by eliminating angpglanting them with an express
contractual duty to act in good faith. Additioryalthe court concluded, even under
that good faith standard, Duncan, EPCO, and theciir Defendants were not
subject to any contractual liability, for two reaso First, the 2009 Sale and 2010
Merger received “Special Approval and therefore tinansactions were “‘deemed
approved and did not breach the contractual ddtgawmd faith. Second, those
Defendants were not subject to the implied covert@stause they were not parties
to the LPA.

Accordingly, the court focused its analysis prifyamwn the question of
whether the Complaint cognizably alleged that Eprtee Products GP-as EPEs
general partner and the only Defendant that sighedLPA-4reached the LPAs
contractual good faith standard or the implied cawg in connection with the two
challenged transactions.

3. The 2009 Sale

The Vice Chancellor first analyzed the Counts netpto the 2009 Sale and
concluded that they stated no legally cognizabkend for relief. The court

reasoned as follows: The 2009 Sale had received &#ction 7.9(a) “Special

18



Approval by the ACG Committee of the Board of Enptése Products GP, because
that Committe€s three members all satisfied tlieependence, qualification, and
experience requirements of the United States Sexs18& Exchange Commission
(SEC) and the rules and regulations of the SEQ@ e New York Stock Exchange
(NYSE).??> Because the Committee members were duly qualifieder LPA
Section 7.9(a), the Committe€s approval of the2@ale ‘{did] not constitute a
breach of [the LPA] or of any agreement contempllate. therein, or of any duty
stated or implied by law or equify” Therefore, the Complaint failed to state a
legally sufficient claim against any Defendant foreach of the contractual
fiduciary duty of good faith with respect to the020Sale.

Nor (the court held) did the Complaint state a cogolie claim for breach of
the implied covenant. The court acknowledged #éithbugh the implied covenant
‘tonstrains the Special Approval process; thatet@nt binds only the parties to the

partnership contraéf. Here, only Enterprise Products GP-but not itdifiates

2 The court held that although the Complaint listachost of connections between the ACG
Committee members and Duncan, none of [those] atioms [was] a disqualifying relationship
that necessarily prevent[ed] a director from beitwnsidered independent under [NYSE
Corporate Governance] Rule 303A.02(b)d. at *10. Because Gerber has not challenged the
independence of the Director Defendants on appealassume, without deciding, that that
finding is correct. We further assume, for purgosé this appeal, that because the ACG
Committee was validly constituted, the 2009 Sabéeireed Special Approval in conformity with
the express requirements of LPA Section 7.9(a)(i).

231d. (quoting LPA § 7.9(a)) (internal quotations omifte

241d. at *11.
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(Duncan, EPCO, and the Director Defenddmtsyned the LPA and became
subject to the implied covenait. The court did pointedly hold that ‘{lhe
Complaint can fairly be read to allege that EntegiProducts GP acted in bad
faith when it chose to use the Special Approvatpss” Nonetheless, Enterprise
Products GP was fully protected from liability byrtue of the ‘conclusive
presumption of good faith provision of LPA Sectidri0(b).

The reason LPA Section 7.10(b) foreclosed conteddtability (the court
ruled) was that the ACG Committee (and by logiasfieience EPEs general
partner) had relied upon the Morgan Stanley 200@iop, and the Complaint
alleged no basis to infer that the general parfaer any reason to doubt Morgan

Stanleys competence. The court premised its reagoupon its apparent

25 An “Affiliate” is defined in the LPA as:

[W]ith respect to any Person, any other Persondhactly or indirectly through
one or more intermediaries controls, is controldgdor is under common control
with, the Person in question. As used herein, tdten “control” means the
possession, direct or indirect, of the power t@ctiror cause the direction of the
management and policies of a Person, whether thravgnership of voting
securities, by contract or otherwise. Notwithstagdthe foregoing, a Person
shall only be considered an “Affiliate” of the GeakPartner if such Person
owns, directly or indirectly, 50% or more of thetmg securities of the General
Partner or otherwise possesses the sole powerdot dir cause the direction of
the management and policies of the General Partner.

Attachment | to the LPA (“Defined Terms”). No padisputes that this provision encompasses
all of the Defendants.

26 Gerber II, supranote 5, at *11.

27 d.
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understanding that Morgan Stanleys 2009 opiniodr@ssed only the fairness of
the 2009 Sale. As the court stated in its opinMaorgan Stanley opined that‘the
Consideration to be paid pursuant to the [2009]Sslfair from a financial point
of view to EPE and accordingly, to the limited pars of EPE (other than Dan
Duncan and his affiliate$}”

In so characterizing Morgan Stanleys 2009 opinikbe, court misquoted-and
thus perhaps misreadthat opinion. In fact, tloa$eratiori that Morgan Stanley
opined was fair to EPE was thetal consideration for theombined2009 Sale and
Teppco LP Saleet just the component of the total consideration specifically
allocable to the 2009 Sdlé. Based on that apparent misreading, the court
determined that Enterprise Products GP must beltsively presumed to have
acted in good faith under LPA Section 7.10(b). s&muently, Enterprise Products

GP was"protected from any claims asserting thatittion was taken other than in

281d. at *2, 12 (alteration in original).

29 CompareNorton v. K-Sea Transp. Partners L.P. A.3d __, 2013 WL 2316550 (Del. May
28, 2013), which is factually distinguishable. HrSea unlike this case, the investment banker
opined that the unaffiliated common unitholders tbé limited partnership received fair
consideration for their unitsld. at *8. While the unaffiliated common unitholdergaed that
the general partner obtained excessive considar&tiocertain incentive distribution rights, the
general partner had no contractual duty to evalsajgarately the consideration for those
incentive distribution rights. Id. We held that the investment banker’'s opinion rectly
addressed the fairness of the incentive distrilnutimhts payment and that the plaintiffs
conceded that the unaffiliated common unitholdeseived fair consideration.d. at *8-9.
Here, in contrast, the Morgan Stanley 2009 opirdah not address the consideration that the
limited partners received in the 2009 Sale, buteisd addressed the 2009 Sale and the separate
Teppco LP Sale together.
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good faith. . . . includ[ing] good faith claims sing under the duty of loyal[t]y, the
implied covenant, and any other doctrifielh particular, ‘{a]lithough the well-pled
facts of the Complaint may suggest that EnterpRseducts GP breached the
implied covenant, that claim [was also] precludgdSlction 7.10(b) of the LPA”
Because the Complaint did not allege a legallyisiefit underlying primary
claim for breach of a contractual duty or the iraglicovenant against Enterprise
Products GP or its Affiliates regarding the 2009eStne court determined that the
secondary liability claims alleged against the rn@mng Defendants-ortious

interference with the LPA and aiding and abettihg general partners claimed

30 Gerber II, supranote 5, at *12. If in fact the court misapprehehttee scope of the Morgan
Stanley 2009 opinion, which was the legal predid¢atenvoking Section 7.10(b)’s conclusive
presumption of good faith, that would constituteemsible error. If Morgan Stanley did not, in
fact, opine on the fairness of the consideratiothef2009 Sale, standing alone, EPE’s general
partner could not have reasonably relied on thatiop to conclude in good faith that the 2009
Sale was fair to the limited partners of EPE.

31d. at *13. The Vice Chancellor went further, by sustiigg that the implied covenant could
not be invoked despite Bel. C. § 17-1101(d), which provides that a “partnershijpeament
may not eliminate the implied contractual covenaingood faith and fair dealing.ld. at *13
n.58 (quoting @el. C.8 17-1101(d)). The reason (the court stated)as the implied covenant

is only a “gap filler” that cannot form the basisaoclaim based on conduct expressly authorized
by a limited partnership agreementd. Because Enterprise Products GP had an “express
contractual right” to rely upon the opinion of axpert and be conclusively presumed to have
acted in good faith, the court could not “infer damage that contradicts a clear exercise of that
right.” Id. at *13 (quotingNemec v. Shrader991 A.2d 1120, 1127 (Del. 2010)) (internal
guotations omitted). For the reasons discusseBairt IV.A of this Opinion, we reject that
reasoning and conclusion.
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breaches of duty-wera fortiori also legally insufficient. Accordingly, the court
dismissed those secondary liability claims as Well.

4. The 2010 Merger

The Court of Chancery next turned to the 2010 Mecigms. Their gist is
that the public holders of EPEs LP units were mtitnally and wrongfully
deprived of the value of EPEs unliquidated 200d 2009 Claims in the 2010
Mergeratransaction whose principal purpose waditoinate those Claims. The
court found the 2010 Merger claims were legallyident for the same reasons
that required dismissing the claims challenging2b@9 Sale.

Specifically, the court held that the Defendantsldaot have breached any
express contractual duty of good faith in the 20iger, because Section 7.9(a)s
Special Approval requirements were satisfied. Would the Defendants have
breached the implied covenant, since Section 7)4@{nclusive presumption of

good faith precluded any implied covenant claiBecause the Complaint did not

32 In concluding this segment of its opinion, the @af Chancery, with commendable candor,
observed that:

The facts of this case take the reaaied the writer to the outer reaches of conduct
allowable under ®el. C. § 17-1101. . . . Ultimately, the investor, wisacharged
with having assessed and accepted the risks oihgutis money in an entity
without the comfort afforded by fiduciary dutiess ieft with contractual
protections, either those that are expressed aetlioat are within the implied
covenant of good faith and fair dealing. Here,sth@rotections were minimal
and did not provide EPE’s public investors with tiyg resembling the
protections available at common law.

Id. at *13 (emphasis in original).
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state a cognizable primary liability claim for anderlying contractual breach, it
also failed, ipso factg to state a claim of secondary liability for tortsou
interference and for aiding and abetting. Addiiby) the court dismissed Gerbers
separate unjust enrichment claim without specificaddressing it® The end
result was the dismissal of the entire Complaint.

This appeal followed.

llIl. THE CONTENTIONS, THE ISSUES,
AND THE STANDARD OF REVIEW

A.  The Parties’ Contentions on Appeal

On appeal, Gerber claims that in determining thatComplaint failed to
state any legally sufficient claim for relief, t®urt of Chancery reversibly erred.
Gerber argues that his Complaint cognizably allethped: (i) in carrying out the
2009 Sale and the 2010 Merger, Enterprise Prod@d®s and the Director
Defendants were subject to both the express can#aduty to act in‘good faith
and the implied covenant; and (ii) Enterprise PatslGP-aided and abetted by one
or more of the remaining Defendants‘breached tlth#ees. The Defendants
respond that the court properly concluded that thveye not subject to, nor did

they breach, any duties owed to the partnershits &P unitholders.

3 Because the Vice Chancellor did not address tfigstienrichment claim, we as a reviewing
court decline to consider, as an original mattehetlver a claim of that kind is legally
maintainable in this context, and if so, whetherl@e adequately pled a claim for unjust
enrichment. Given our disposition of this appéag, Court of Chancery shall address the unjust
enrichment claim on remand.
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Regarding the 2009 Sale specifically, Gerber ddainat the Vice Chancellor
erred for three separate reasons. Hmstargues that as a matter of law Enterprise
Products GP and the Director Defendants were ooty obligated to act in
good faith-by both the express terms of the LPA #redimplied covenantand that
the court erred in holding otherwide. Second he urges that the court erred in
holding that the LPAs“conclusive presumption afogl faith provision absolved the
Defendants of liability for bad faith conduct, basa the Morgan Stanley 2009
opinion was so flawed that it could not be the sabpf any good faith reliance by
the Defendants, since it did not address the rateggue-the fairness of the 2009
Sale specifically. _ThirdGerber contends that as a matter of law the loshe
presumptior’ provision of the LPA cannot absolve Befendants from liability for
bad faith conduct, and that in concluding that ®ect7/.10(b) provided such
absolution, the court reversibly erred.

To these arguments the Defendants respond th&liteetor Defendants had
no duties under the implied covenant, becausemipéad covenant applies only to
Defendant(s) who signed the LPA-ere, only Entegpiroducts GP. Moreover,
and in any event, the Defendants compliance whid £PAs “Special Approval

provision relieved them of any liability under thé&As contractual good-faith

34 Gerber also contends that the duty to act in daitH is rooted in “residual fiduciary duties.”
Because we decide this case on other grounds, wetdoeach or address Gerber’s “residual
fiduciary duty” argument.

25



standard. Alternatively, even if the implied covenhapplies to the Defendants,
they did not breach the implied covenant, becalse Morgan Stanley 2009

opinion was a proper subject of reliance by EntsepProducts GP. Therefore,
under Section 7.10 of the LPA, Enterprise Produs was entitled to be

‘tonclusively presumed'to have acted in good fasthd thereby insulated from any
claim of liability asserted against the generakparor any other Defendant, even
under the implied covenant.

Regarding the 2010 Merger, Gerber claims that Goart of Chancery
erroneously held that the Defendants did not bregttier their contractual duty of
good faith or the implied covenant. In support,riégée reiterates his earlier
contentions in connection with the 2009 SAlbyut also advances new ones. He
contends that the ‘Special Approval safe harbor Section 7.9(a)(i) and the
‘tonclusive presumptiori’ provision of Section 7l)0¢€annot insulate Defendants
from liability for bad faith conduct under the LBAexpress contractual duty of

good faith or the implied covenant. Gerber alsgearthat the implied covenant

% Gerber contends that the Morgan Stanley 2010 opimias also flawed, and consequently
unworthy of reliance, because it failed to value #8907 and 2009 Claims in its analysis of the
fairness of the 2010 Merger. That claim derivegpsut from the opinion of a different Vice
Chancellor in a related actiorSee Brinckerhoff v. Tex. E. Prods. Pipeline,®86 A.2d 370,
394 (Del. Ch. 2010) (“All of these financial anatgssuggest that the Merger offered a fair price
for [the companyvithoutthe [derivative claim]. They do not address wketihe consideration
was fairwith the [derivative claim].” (emphasis in original)).
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applies not only to Enterprise Products GP, but #dsthe remaining Defendants,
even though they were not formal parties to the LPA

To these arguments the Defendants reiterate ribgponses to Gerbers 2009
Sale-related arguments, and advance new ones ks Mg Defendants argue that
the Court of Chancery correctly held that they breal no contractual duty to act
in good faith, because the 2010 Merger was separapgproved under Section
7.9(a)(iJs “Special Approval safe harbor process$n addition, Section 7.10(b)s
‘tonclusive presumptiori precludes claims underithplied covenant, because: (i)
the implied covenant is merely a ‘gap fillef theannot override the Defendants
express contractual right to rely upon the protedti of Sections 7.9(a) and
7.10(b); and (ii) in any event, the implied covenapplies only to parties to the
LPA (here, only Enterprises Products GP), whicledebn the Morgan Stanley
2010 opinion and consequently became entitleded_#As conclusive good faith
presumption.
B. Thelssues

Although these contentions raise a plethora ddllegsputes, the issues that
are dispositive of this appeal can be reduced teeth The first is whether the
plaintiffs claims of liability are all precludeda¢ the court held) by the “‘conclusive
presumption of good faith provision of Section(Q(ld). If Section 7.10(b) does not

bar a claim under the implied covenant, as Gerbatends, then that provision
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cannot foreclose judicial inquiry into the legaffsriiency of Gerbers claims. For
the reasons discussed in Part IV.A of this Opiniare determine that the
‘tonclusive presumptior provision in EPEs LPA d@a®ot bar Gerber's claims.

That determination raises the second issue, wisiclihether, because the
conclusive presumption does not bar Gerbers clatims Complaint adequately
pleads that EPEs general partner (Enterprise Rted@GP) breached the implied
covenant. As for the 2009 Sale, the Court of Cagnanswered that question in
the affirmative®® The court determined that absent the LPAs caichu
presumption provision, the Complaint alleged cogbie claims for breach of the
implied covenant against Enterprise Products®*GPThe Defendants have not
cross-appealed from that adverse determination.erefbre, at this stage that
determination is the law of the ca8eWe also conclude independently that Gerber
has pled a cognizable breach of the implied covienas for the 2010 Merger, it is
arguable (although somewhat less clear) that thertcoeached the same
conclusion. To the extent the court did not deteenthe legal sufficiency of the

implied covenant claim specific to the 2010 Mergee, independently conclude

% Gerber I, supranote 5, at *11 (“The Complaint can fairly be readallege that Enterprise
Products GP acted in bad faith when it chose tothuse&pecial Approval process.”). The court
also held that “the well-pled facts of the Complaimay suggest that Enterprise Products GP
breached the implied covenant . . .Id. at *13.

371d. at *11, *13.

38 See Scharf v. Edgcomb Carp64 A.2d 909, 914 (Del. 2004) (“No cross-appeas \iiled by
[the defendant-appellee] and that [Court of Chayjdeslding is now the law of this case.”).
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that the Complaint alleged an implied covenantneligally sufficient to survive
dismissal.

Our disposition of the first two issues requiresttthe judgment of dismissal
be reversed and that the case be remanded forefupitoceedings. For the
guidance of the parties and the trial court on remave also identify a third set of
iIssues. They are: (1) the conclusive presumpteonng been found not to bar a
claim under the implied covenant, what Defendaifitany) other than the general
partner are subject to claims of secondary ligbfiir tortious interference and/or
aiding and abetting a breach of contract; and ¢2the extent any Defendant is
subject to those claims, does the Complaint adetyuptead thent Because the
Court of Chancery did not address these issudgeitlirist instance, neither do we.
Those issues shall be addressed on remand.

C. The Standard of Review

Because we are asked to review the dismissalaoingplaint for failure to

state a claim under Court of Chancery Rule 12(b)(8) review isde nova®

Because the issues presented all require a judtomastruction of the LPA and

% The Court of Chancery found as a matter of lawt fhancan, EPCO, and the Director
Defendants were not subject to any express coothduties, because they were protected by
Section 7.9(a), which eliminated their expressdidwy duties as authorized by Section 1101(d)
of the DRULPA. Gerber I, supranote 5, at *11 n.46. The court also found that ¢am
EPCO, and the Director Defendants were not sigrestd@o the LPA and, thus, were not subject
to the implied covenantid.

“0 Cent. Mortg. Co. v. Morgan Stanle87 A.3d 531, 535 (Del. 2011) (citirBavor, Inc. v. FMR
Corp, 812 A.2d 894, 896 (Del. 2002)).
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application of the DRULPA, those issues involve sjioms of law that are also
reviewedde novo'
IV. ANALYSIS

A. The LPA’'s Conclusive Presumption
of Good Faith Does Not Bar a
Claim Under the Implied Covenant

We begin our analysis by addressing LPA SectidtO(b)js conclusive
presumption of good faith. We start there becalisdoundational premise of the
Court of Chancerys analysis is that Section 7.10gars any claim under the
implied covenant. With respect to the 2009 Sdle, Yice Chancellor explicitly
held that:

The Complaint can fairly be read to allege thatefmise Products
GP acted in bad faith when it chose to use theti@e€.9(a)] Special
Approval Process. . . . According to the Complaimg¢, 2009 Sale was
a grossly unfair transaction that involved EPEisgllan asset for
$100 million that two years previously it had puashd for $1.1
billion. The Complaint can fairly be read to akethat because the
terms of the 2009 Sale were so unfair to EPE, @29 Sale would not
be able to meet the second, third or fourth stah@stablished by
Section 7.9(a). Thus, if Enterprise Products GB ga@ng to be able
to get EPE to undertake the 2009 Sale free froriestge, Enterprise
Products GP would have to obtain Special Approvéhe 2009 Sale.
According to the Complaint, Enterprise Products d&ided that the
2009 Sale benefited its controller and, then, found a way to use
one of Section 7.9(a)s standards to prevent tlusrCor anyone else
from reviewing it. That is an allegation that Eptése Products GP

“1 Progressive N. Ins. Co. v. Mqht7 A.3d 492, 495 (Del. 2012) (citir@ML V, LLC v. Bax28
A.3d 1037, 1040 (Del. 2011)5otham Partners, L.P. v. Hallwood Realty Partndrs?., 817
A.2d 160, 170 (Del. 2002) (citin§chock v. Nastvy32 A.2d 217, 224 (Del. 1999)).
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exercised, in bad faith, the discretion it had t®e uhe Special
Approval process to take advantage of the LPAy timtitations

The Court of Chancery further concluded thatfajligh the well-pled facts of the
Complaint may suggest that Enterprise Products Gfacbhed the implied
covenant, that claim is precluded by Section 7 16fthe LPA*

With respect to the 2010 Merger claimis—that ‘the public holders of EPE
LP units failed to receive value for certain of EREBliquidated clainé-te court
held that even if the Complaint stated a legallgrepable claim under the implied
covenant, that claim was also foreclosed by Sestfo8(a)(i) and 7.10(b):

[T]he Merger received Special Approval. Therefaagy claim that
the Defendants breached express duties by cau$iigt& enter into
the Merger fails, as a matter of law, under Secti®{a) of the LPA.
Turning to the implied covenant, even if Gerber Idpwabsent the
LPA, plead a breach of it, that claim would be puded by Section
7.10(b). Enterprise Products GP is conclusivelgspmed to have
acted in good faith in entering into the Merger daexe ‘Morgan
Stanley rendered to the . . . ACG Committee itsl againion,
subsequently confirmed in writing, that, as of swtdte . . . the
[Merger] exchange ratio . . . was fair from a finih point of view to
the holders of . . . [EPEs LP] units. > 7

2 Gerber I, supranote 5, at *11 (citations omitted).
1d. at *13.
*“1d.

% |d. at *14 (citations omitted). In a footnote, theudofurther ruled that “[aJssuming the
Complaint asserts a claim that the Proxy faileddequately disclose the value of the 2007 and
2009 Claims, that claim also fails as a matteaof.1 Id. at *14 n.66 (quotindg.onergan v. EPE
Hldgs., LLC,5 A.3d 1008,1024 (Del. Ch. 2010) (The LPA “eliminates all fidaiy duties,
which therefore cannot support a disclosure olibgal)).
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We conclude, for the following reasons, that thenidational premise of the
courts reasoning is flawed. Specifically, insofas Section 7.10(b) creates a
conclusive presumption of good faith, that provistioes not bar a claim under the
implied covenant.

The flaw in the courts reasoning stems from a sleai by the LPAs drafters
to define a contractual fiduciary duty in termsgobd faitH-aterm that is also and
separately a component of the ‘implied covenangadd faithand fair dealing’
Although that term is common, the LPAs contractliduciary duty describes a
concept of‘good faith very different from the gbdaith concept addressed by the
implied covenant. IMPASB Allegiance Real Estate Fund v. Scion Breckgarid
Managing Member, LLCthe Court of Chancery articulated the important
differences between the implied covenant and tihecfary duty concepts of good
faith.*® We adopt this well-reasoned analysis as a costatément of our law:

The implied covenant seeks to enforce the padoesractual bargain

by implying only those terms that the parties woh&/e agreed to

during their original negotiations if they had tighti to address them.

Under Delaware law, a court confronting an impleayenant claim

asks whether it is clear from what was expressheed) upon that the

parties who negotiated the express terms of thé&raxrnwould have

agreed to proscribe the act later complained o& dseach of the

implied covenant of good faith-had they thoughtrniegotiate with
respect to that matter. While this test requiresort to a

4050 A.3d 434, 440-42 (Del. Ch. 2012Jfd in part, rev'd in part on other grounds _ A.3d
2013 WL 1914714 (Del. May 9, 2013).
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counterfactual worldwhat #k is nevertheless aygiately restrictive
and commonsensical.

The temporal focus is critical. Under a fiduciayty or tort analysis,
a court examines the parties as situated at thee dinthe wrong. The
court determines whether the defendant owed thmtiifaa duty,
considers the defendants obligations (if any)ight of that duty, and
then evaluates whether the duty was breached. dmahp each
inquiry turns on the parties relationship as itséad at the time of the
wrong. The nature of the parties relationship may on historical
events, and past dealings necessarily will infonen ¢ourts analysis,
but liability depends on the parties relationsiwmpen the alleged
breach occurred, not on the relationship as itedis the past.

An implied covenant claim, by contrast, looks te fhast. It is not a
free-floating duty unattached to the underlyingaledocuments. It
does not ask what duty the law should impose onptrées given
their relationship at the time of the wrong, bubea what the parties
would have agreed to themselves had they considéeedssue in
their original bargaining positions at the time adntracting. ‘Fair
dealing is not akin to the fair process componehentire fairness,
l.e, whether the fiduciary acted fairly when engagiing the
challenged transaction as measured by duties dltijoyand care
whose contours are mapped out by Delaware precedérns rather a
commitment to deal fairly’ in the sense of consigty with the terms
of the parties agreement and its purpoké&ewise “good faith” does
not envision loyalty to the contractual counterpartout rather
faithfulness to the scope, purpose, and termseptrties’ contract.
Both necessarily turn on the contract itself ancathe parties would
have agreed upon had the issue arisen when theg hargaining
originally.

The retrospective focus applies equally to a pantyscretionary
rights. The implied covenant requires that a padfrain from
arbitrary or unreasonable conduct which has thecefbf preventing
the other party to the contract from receiving filugts of its bargain.
When exercising a discretionary right, a party ke tcontract must
exercise its discretion reasonably'he contract may identify factors
that the decision-maker can consider, and it mayige a contractual
standard for evaluating the decision. Expressraotial provisions
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always supersede the implied covenant, but evermib&t carefully

drafted agreement will harbor residual nooks amahmies for the

implied covenant to fill. In those situations, wha “arbitrary’ or

‘inreasonable~er conversely ‘reasonable-eepenuthe parties original

contractual expectations, not a‘free-floatingydapplied at the time of

the wrong’’

Although the court ilrASB Allegiancavas comparing the analysis under the
implied covenant to the analysis under common laluciary duty precepts, its
reasoning applies equally to contractual fiducidugies, such as the LPAS ‘good
faiti’ standard. Under Section 7.9(b), Enterpf@®educts GP and its Affiliates
must make all determinations and take or declin@ke any action in‘good faith’
The LPA defines ‘good faith for purposes of thAgreement as a‘velie[f] that the
determination or other action is in the best irdeyeof the Partnership’” Like a
common law fiduciary duty, Section 7.9(b)s contted fiduciary duty analysis
looks to the parties as situated at the time ofwiheng, and inquires whether
Enterprise Products GP or its Affiliates ‘believiefdat the determination or other
action [was] in the best interests of the PartnpisiThat is different from the
standard that is embedded in the implied covenant.

LPA Section 7.10(b)s conclusive presumption miostread together with
Section 7.9(b). Section 7.9(b) imposes a conteddtduciary duty to act in‘good

faith; and defines‘good faith for the ‘purposesthis [a]lgreement” Under Section

“7|d. (italics added) (footnotes, citations, and intempadtations omitted).
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7.10(b), Enterprise Products GP and its Affiliaege conclusively presumed to
have met this standard if they rely upon the omirod a qualified expert advisor.
Nothing in Section 7.10(b) pertains to or addresisesmplied covenant.

The reasoning in the Vice Chancellors opinion iogerly conflates two
distinct conceptse implied covenant and the ERAntractual fiduciary duty-and
ignores the temporal distinction between thH&nSection 7.10(b) is a contractual
provision that establishes a procedure the gemparaéher may use to conclusively

establish that it met its contractual fiduciary ydutBut, the implied covenant

8 In its opinion the court suggests that an expeessractual provision thatoeseliminate the
implied covenant might withstand judicial scrutingee Gerber |Isupranote 5, at *13 & n.58.
That reasoning labors under two related but fatiinnities. First, it evades the command of
DRULPA 81101(d). Second, it does that by misintetipg and misapplyinglemec v. Shrader
991 A.2d 1120 (Del. 2010). Under the court’'s re@sg, even if a partnership agreement
eliminates the implied covenadée factoby creating a conclusive presumption that rentless
covenant unenforceable, the presumption remairedlyegncontestable. The reason (the court
stated) is that undé&dtemecthe implied covenant is merely a “gap filler” they its nature must
always give way to, and be trumped by, an “expressitractual right that covers the same
subject matterld. at *12 (citingNeme¢991 A.2d at 1127).

That reasoning does not parse. The statute etpligiohibits any partnership agreement
provision that eliminates the implied covenant. cheates no exceptions for contractual
eliminations that are “express.” Although our Opm in Nemeccharacterized the implied
covenant as a “gap filler,” that description canfaitly be read to support the court’s reasoning
or result in this case. OWNemecOpinion was not intended to be, nor should it &&dras, an
open-ended invitation to scriveners of partnersigpeements to “fill the gap” by employing
“express” contractual provisions that manifestipttavene Section 1101(d) of the DRULPA.

Suppose that Section 7.10(b) of the LPA providedtéad of its actual language) that “no
Partner, or Affiliate of any Partner, shall havey auty, arising out of the implied covenant of

good faith and fair dealing, to act in good faitlgr shall a claim that any such duty was
breached be enforceable in any court of law ortgduilt cannot seriously be argued that that
provision (as worded) would survive scrutiny un8exction 1101(d) of the DRULPA. In every

meaningful sense, that hypothetical LPA provisiefiminates” the implied covenant—a result

that the statute plainly proscribes. Under thert®ueasoning, however, that (hypothetical)

provision would pose no legal obstacle, becauseesttes an “express right” not to be subject to
the implied covenant or any claim.
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attaches to Section 7.10(b), as it attaches toréke of the LPA? Therefore,
Enterprise Products GPs attempt to take advarda&ection 7.10(b) may itself be
subject to a claim that it was arbitrary and unpeable and in violation of the
implied covenant. The conclusive presumption obtl faith’ applies only to the
contractual fiduciary duty. It cannot operate gattively to alter the parties
reasonable expectations at the time of contractngl, it cannot be used to fill
every gap in the LPA.

Were we to adopt the Vice Chancellors constructd Section 7.10(b), that
would lead to nonsensical results. Examples readiine to mind of cases where
a general partners actions in obtaining a fairrgseion from a qualified financial
advisor themselves would be arbitrary or unreadenand ‘thereby frustrat[e] the
fruits of the bargain that the asserting party seably expected” To suggest one
hypothetical example, a qualified financial advisaay be willing to opine that a
transaction is fair even though (unbeknownst to dadeisor) the controller has
intentionally concealed material information thiftdisclosed, would require the

advisor to opine that the transaction price isaict hot fair.* More extreme would

9 Dunlap v. State Farm Fire & Cas. G878 A.2d 434, 442 (Del. 2005) (citations omitted)
(noting that “the implied covenant attaches to gwemtract”).

" Neme¢ 991 A.2d at 1126 (citinBunlap, 878 A.2d at 442).

°1 See, e.gln re Emerging Commc'ns Inc. S’holders Litig004 WL 1305745, at *25 (Del. Ch.
June 4, 2004).
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be a case where the controller outright bribes fthancial advisor to opine
(falsely) that the transaction is fain a third example, the financial advisor, eager
for future business from the controller, compromises professional valuation
standards to achieve the controllers unfair object Although plaintiffs could
properly challenge this conduct under the impliedenant, the courfs reasoning, if
upheld, would preclude those claims. We therefaraclude that the Court of
Chancery erred in holding that Section 7.10(b) kmrslaim under the implied
covenant.

Having so determined, we next analyze whether &dras pled facts that, if

true, would establish that Enterprise Products @&Rdhed the implied covenanit.

®2See In re S. Peru Copper Corp. S’holder Derivatiitig., 52 A.3d 761 (Del. Ch. 2011aff'd
sub nom. Americas Mining Corp. v. Therialil A.3d 1213 (Del. 2012). Although in these
cases, a plaintiff might argue that the controligdt not “rely” on the investment banker’s
opinion, it is easy to imagine alternative versiafisSection 7.10(b) that do not use the term
reliance

3 We reject Gerber's argument that the implied camérapplies to nonparties to the contract.
Both the Superior Court and Court of Chancery Hasid that the implied covenant only binds
parties to the contractBrinckerhoff v. Enbridge Energy C®011 WL 4599654, at *11 (Del.
Ch. Sept. 30, 2011) (citinjeme¢ 991 A.2d at 1126)affd, _ A.3d __, 2013 WL 2321598
(Del. May 28, 2013) (noting, however, that the pid did “not really challenge” the Court of
Chancery’s holding on the implied covenant claimg @hat therefore, “[t]his type of ‘throw
away’ argument is not sufficient to gain any tranti on appeal)Castetter v. Del. Dep't of
Labor, 2002 WL 819244, at *3 (Del. Super. Apr. 30, 200&dation omitted)see alsdMyron T.
Steele,Judicial Scrutiny of Fiduciary Duties in Delawaraniited Partnerships and Limited
Liability Companies32 DeL. J.CoRP. L. 1, 17 (2007) (citation omitted). Moreover, tGeneral
Assembly used the term “implied contractual coveérafngood faith and fair dealing” in the
DRULPA. 6 Del. C.§17-1101(d). We refer to the common law to deieenthe proper
meaning of an undefined term in a statute, andefber conclude that the General Assembly
intended to import the common law meaning of thelied covenant when it enacted the
DRULPA. Porter v. Delmarva Power & Light C0o547 A.2d 124, 128 (Del. 1988) (holding that
“when the statute under construction does not defis terms],] it is proper to refer to the
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Applying the implied covenant is a ‘cautious entesg) and we will only infer
‘tontractual terms to handle developments or cotued gaps that the asserting
party pleads neither party anticipatédGerber must show that Enterprise Products
GP “acted arbitrarily or unreasonably, thereby thateng the fruits of the bargain
that [Gerber] reasonably expectdd®When conducting this analysis, we must
assess the parties reasonable expectations #itrteef contracting® and will not
imply terms to ‘rebalanc[e] economic interests raftgents that could have been
anticipated, but were not, that later adverselgaéfd one party to a contraét”
According to the Complaint, the 2009 Sale wasasgly unfair transaction
wherein the Defendants caused EPE to sell Teppcto@nterprise Products LP
for only 9% of EPEs original purchase price. HEptese Products GP, acting
through its ACG Committee, obtained the Morgan et2009 opinion to trigger
Section 7.10(b)s conclusive presumption that Emise Products GP satisfied its
contractual duty of good faith. The Complaint pleahat the Morgan Stanley

2009 opinion didnot address whether holders of EPEs LP units recefasd

common law for the meaning of disputed languageéNJe do not address whether Gerber can
hold the other Defendants liable under a secondeility theory. See supratext
accompanying note 39.

> Nemec991 A.2d at 1125 (citinBunlap, 878 A.2d at 441).
*5|d. at 1126 (citingDunlap, 878 A.2d at 442).
%% |d. (citing Cont'l Ins. Co. v. Rutledge & Co750 A.2d 1219, 1234 (Del. Ch. 2000)).

>1d. at 1128.
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consideration for their Teppco GP interest. Indtddorgan Stanley addressed
only the total consideration paid in both the TeppP Sale (which did not include
any consideration for EPEs LP unitholders) and B9 Sale, and explicitly

disclaimed to opine as to the fairness of any d$pgecomponent of the total

consideration.

As the Vice Chancellor noted, the LPASsbrotenosowere minimal and ‘did
not provide EPEs public investors with anythingsembling the protections
available at common laW” But even though Gerber forewent the protections
available under common law fiduciary principles, $tél retained a reasonable
contractual expectation that the Defendants wouldpgrly follow the LPAs
substitute standards. That requires us to decidh&r an implied covenant claim
Is stated where the defendant allegedly has atesinfut satisfy its contractual
obligations by relying on a fairness opinion that dot value the consideration
that the LP unitholders actually received.

We answer that question in the affirmative. WiI@earber purchased EPE
LP units, he agreed to be bound by the LPAs proms which conclusively
deemed Enterprise Products GPs contractual fidyctuty to be satisfied, if
Enterprise Products GP relied upon the opinion qbalified expert. At the time

of contracting, however, Gerber could hardly hawicgated that Enterprise

*8 Gerber Il, supranote 5, at *13.
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Products GP would rely upon a fairness opinion ithdt not fulfill its basic
functior-evaluating the consideration the LP urdlecs received for purposes of
opining whether the transaction was financiallyr.7ai Although Section 7.10(b)
does not prescribe specific standards for fairregseions, we may confidently
conclude that, had the parties addressed the & st time of contracting, they
would have agreed that any fairness opinion mustirem$s whether the
consideration received for Teppco GP in 2009 was ifaorder to satisfy Section
7.9(b)s contractual fiduciary dufj). Gerber has pled that Enterprise Products GP
engaged in a manifestly unfair transaction, and trelied on an unresponsive
fairness opinion, to ensure that its contractwldiary duty would be conclusively
presumed to have been discharged. That is the dfy@ebitrary, unreasonable
conduct that the implied covenant prohibits.

A similar analysis applies equally to the 2010 {#grchallenges. The Vice
Chancellor held that the Complaint pled that a @pal purpose of the 2010
Merger was to terminate the 2007 and 2009 Claibsspite that purpose, Morgan

Stanley did not independently value the 2007 an@©20laims in assessing the

%9 Cf. Norton v. K-Sea Transp. Partners L,.P. A.3d __, 2013 WL 2316550, at *8 (Del. May
28, 2013) (noting that the plaintiff “nowhere clarthat the [fairness] opinion did not state that
the [m]erger was fair, nor does he allege thataih@yses underlying the fairness opinion were
flawed”).

%0 Cf. Nemec 991 A.2d at 1127 (holding that a plaintiff couldt plead an implied covenant

violation, where the defendant company exercisedabsolute contractual right to redeem the
retired stockholders’ shares at a time that wast rmdgantageous to the [cJompany’s working
stockholders”).
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2010 Mergers fairness in that firmis 2010 opiniowor did Enterprise Products GP
obtain another valuation. Although the Morgan &@r?010 opinion stated that
the 2010 Merger consideration was fair without adesng the 2007 and 2009
Claims; it did not“address whether the consideratvas fairwith the [2007 and
2009 Claimsf* Gerber could not fairly be charged with havindicpated that
Enterprise Products GP would merge EPE for the quarpof eliminating EPEs
derivative claims, but then rely on a fairness mpinthat did not even consider
those claims value. Although Section 7.10(b) does explicitly so require, we
conclude that the parties would certainly have egyat the time of contracting,
that any fairness opinion contemplated by that igiom would address the value
of derivative claims where (as here) terminatingsth claims was @rincipal
purpose of a merger. Therefore, Gerber has sufficientlgdpthat Enterprise
Products GP breached the implied covenant in theseoof taking advantage of
Section 7.10(b)s conclusive presumption.

Although Gerber has pled that Enterprise Produ@s&ached the implied
covenant, that does not end the analysis. If nts Products GP independently
satisfied the contractual Special Approval safdbbatin Section 7.9(a), then by
Section 7.9(a)s plain language, the general parthd not breach the LPA.

Therefore the Court must address this second lafyeontractual insulation, and

®1 Brinckerhoff v. Tex. E. Prods. Pipeline C886 A.2d 370, 394 (Del. Ch. 2010).
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determine whether the Complaint cognizably alleiped Enterprise Products GP
violated the implied covenant in its effort to cdgnpvith Section 7.9(a). We
conclude that it does.
B. The Complaint Pleads Legally

Sufficient Claims that the General

Partner of EPE Breached the

Implied Covenant in Carrying Out

the Challenged Transactions

As noted, the second layer of contractual insutatrom judicial review is
the “Special Approval process that is a safe harfibom liability under Section
7.9(a)(i) of the LPA. Both transactions under ektan this case were made subject
to the Special Approval process. Under LPA Seciid@{a), compliance with that
process relieves the general partner (Enterpriséduets GP) of any duty, in law or
equity. That safe harbor, however, is limited. eT®election and carrying out of
the Special Approval process must satisfy bothettgress overarching contractual
duty in Section 7.9(b) to act in good faith and dod¢y under the implied covenant.

The ACG Committee gave the 2009 Sale and 2010 M&pecial Approval
and relied on a fairness opinion in doing so. \Withconsidering the implied
covenant claims, Section 7.10(b)s conclusive predion and Section 7.9(a)s safe
harbor apply and therefore, Enterprise ProductssGifesumed to have complied

with its contractual duty to act in good faith. adedingly, the Court of Chancery

properly dismissed Gerbers claims alleging viaas of the LPAS contractual
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fiduciary duty of good faith. But, the Court of &icery also correctly held that
the implied covenant independently constrains thectal Approval process. We
conclude that Gerber has pled claims that, in ttengpt to obtain Special
Approval, Enterprise Products GP breached the edplovenant.

With respect to the 2009 Sale, the Court of Chgnieeld that: (i) Enterprise
Products GP had a duty under the implied covenangéxercise its discretion
reasonably when choosing the Special Approval msféeand (ii) absent the
conclusive presumption, the Complaint stated a llegsufficient claim that
Enterprise Products GP breached the implied cotéhaBecause we holdupra
that the LPAs conclusive presumption does not darlaim under the implied
covenant, the Special Approval process itself Igext to judicial review.

The Court of Chancery held that the Complaint cogiolly alleges that the
general partner selected the Special Approval gpae bad faith in breach of its
duties under the implied covendhtThe Defendants have not cross-appealed from

this Court of Chancery determinatiGhwhich therefore stands as the law of the

%2 Gerber Il, supranote 5, at *11.
% 1d. at *11-12.
®1d at *11.

® Because the Defendants did not file a cross appealdecline to review the Court of
Chancery’s conclusion that Enterprise Products @Rdihed the implied covenant when it chose
between the four contractually-defined alternativesSection 7.9(a)’s safe harbor provision.
Compare id.with Neme¢ 991 A.2d at 1125-26 (citations omitted).
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case’® The Complaint states cognizable contractual cdfon relief with respect
to the 2009 Sale, and the dismissal of those claiassreversible error.

The Court of Chancery held that Gerber pled thaegrise Products GP
breached the implied covenant when it selectedgiexial Approval process from
among Section 7.9(a)s four alternatives. Our paeent review of the Complaint
confirms that it alleges an implied covenant violatthat survives a motion to
dismiss. The LPA defines Special Approval as ‘appl by a majority of the
members of the [ACG] Committ&eand does not expressly require the ACG
Committee to follow any particular process in ordergrant Special Approval.
Even so, the implied covenant constrains how theci@p Approval process may
be carried out.

Here, Defendants argue that the ACG Committee detie the Morgan
Stanley 2009 opinion when it granted Special ApprowWe have held that Gerber
could not have anticipated that Enterprise ProdG&swould rely upon a fairness
opinion that failed to evaluate the consideratiom P unitholders received when
concluding that the 2009 Sale was fair. Nor cabétber have anticipated that the
ACG Committee would grant Special Approval basedtair reliance on such a

flawed opinion. Although the ACG Committee hadaamtractual duty to obtain a

% See Scharf v. Edgcomb Cqrf64 A.2d 909, 914 (Del. 2004) (“No cross-appeab\iled by
[the defendant-appellee] and that [Court of Chayjdeslding is now the law of this case.”).

®7 Attachment | to the LPA (“Defined Terms”).
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fairness opinion, the parties would not have agthatithe ACG Committee could
obtain and rely on a fairness opinion so flawed.

We reach the same conclusion with respect to @€ Merger claim. That
claim is that Enterprise Products GP did not agjond faith in effectuating the
Merger, because that transaction was primarilyniaiel te-and did-erminate EPEs
2007 and 2009 Claims without compensating EPEsihitholders for their value.
In its opinion, the Court of Chancery recognizeat the general partner may enter
into a merger, a principal purpose of which isaoinate claims belonging to the
limited partnershipso long as the general partner considers the vati¢ghose
claims in determining whether to enter into the ge#f® The Complaint alleged,
and the court found, that a principal purpose ef2010 Merger was to eliminate
EPEs 2007 and 2009 Claims, and that those claier® wot valued in fixing the
merger consideration. The court found, howeveast thlthough Enterprise
Products GP, as EPEs general partner, had ansxpomtractual duty to carry out
that transaction in good faith, the general parthémot breach that duty because
the Special Approval process precluded any clainbrefach on that grourfd.

Moreover, the LPAs Section 7.10(b) conclusive praption precluded the court

% Gerber Il, supranote 5, at *6 (italics added) (citation omitted).

®1d. at *8, *14.
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from even addressing whether the Complaint alleg&zbally sufficient breach of
the implied covenarff

It is inferable from both the Complaint and the @af Chancery opinion
that, but for the LPAs Special Approval processl &ection 7.10(b)s conclusive
presumption, the court would have found that then@laint cognizably alleged
that the general partner breached the implied caveim carrying out the 2010
Merger. There is, however, room for debate on #cate, because the court did
not specifically address the implied covenant clainthe 2010 Merger context.
We, however, are able to analyze the Complaintgaddently and conclude that it
states legally sufficient claims that the generaltmer breached the implied
covenant in carrying out the 2010 Merger.

The Complaint alleges that: (i) a principal purpasgethat Merger was to
eliminate the 2007 and 2009 Claims belonging to HREthose claims were not
valued either by the general partner or Morgan I8yaim fixing the Merger
consideration or in opining on its fairness to k& unitholders of EPE, and (iii)
the general partner was aware of those facts. nSbfothe insulating presumption
created by Section 7.10(b) and Section 7.9(a) ®LtPA, those pled facts permit a
reasonable inference that the 2010 Merger was tbdupt of a breach of the

general partners duty under the implied covenant.

01d. at *14.
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Although the LPA does not expressly forbid the gahpartner from acting
in this alleged fashion when effecting a mergeis iteasonably inferable that, had
the parties focused on that question at the timeootracting, they would have
proscribed such conduct. At this stage it canmotdncluded as a matter of law,
that the LP unitholders would have agreed to attesvgeneral partner to act in that
manner. The LP unitholders had a reasonable expacthat if the general partner
chose to terminate their investment by way of ag®emprimarily intended to
eliminate valuable assets of the limited partngrsthiere, the 2007 and 2009
Claims), the LP unitholders would be compensated tfe value of those
eliminated claims. The parties would not have egr® allow the general partner
to eliminate those claims and also to exclude tihelue from the 2010 Merger
consideration.

We conclude that, in holding that the Complaintei@ito state a cognizable
claim for relief in connection with the 2010 Mergdhe Court of Chancery
reversibly erred.

C.  The Claims of Liability Against
the General Partner’s Affiliates

Our analysis thus far has focused on the liabititgims against EPEs
general partner, Enterprise Products GP. The Caintplhowever, also asserts
primary claims of liability against the remainingféndants for breach of express

and implied contractual duties, as well as secgndability claims for tortious
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interference with contract rights and aiding ancktabg the general partners
breach of contract.

The Court of Chancery held that the ‘safe hadai“conclusive presumptior?
provisions of the LPA precluded the primary lialyiliclaims, and, as a
consequence, precluded the secondary liabilitymdaas well. Because we
determine that the LPA insulating presumptions @b automatically foreclose
these claims against the remaining Defendants,ld@bal sufficiency of those
claims must be addressed. Specifically it musddagded: (i) which (if any) of the
remaining Defendants are subject to any of the redsmy claims of liability
described above; and (ii) to the extent any oofthe remaining Defendants are
subject to those claims, whether the Complaintgakesuch claims in a legally
cognizable manner.

Because the Court of Chancery did not addressetissies in the first
instance, that court is instructed to do so on rema

V. CONCLUSION

For the above reasons, the judgment of the CduChancery is affirmed in

part and reversed in part, and the case is remaiaedurther proceedings

consistent with the rulings in this Opinion. Jdittion is not retained.
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