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BERGER, Justice:



In this appeal we again consider the use of outeniit statements in criminal
prosecutions. By statute, such statements magde as affirmative evidence if a
proper foundation is laid, and the witness is stitifecross-examination at the trial.
But only the withess’s statement is admissiblaotthe interviewer’s explanations
or opinions. In a trilogy of opinions issued inl2Q this Court addressed “recurring
problems” with the admission of out-of-court staggrts. The Court noted more than
a decade of decisions uniformly requiring that theyedacted to eliminate the third
party’s inadmissible comments. In this case, tlaglimissible comments were made
in court, when the interviewer explained the protassed for interviewing children
about sex abuse. The interviewer offered her opithat the protocol makes it “very
obvious when [the children] are being truthful.’hak was impermissible vouching
and requires reversal.

Factual and Procedural Background

Between 2001 and 2005, Ernest Richardson livedwigtaunt, Lucille Kinard,
in Wilmington, Delaware. Lucille also providedeartporary home for other family
members, including Brenda and Liddaer two granddaughters. Brenda testified that
in 2001 or 2002, when she was about 6 years oltR&tchrdson was 16, Richardson

sexually assaulted her. The two were sitting @nltikd in Kinard’s bedroom when

'Pseudonyms have previously been assigned to thedmplainants.
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Richardson unzipped his pants, pulled out his pamd told her to “start sucking.”
Brenda testified that Richardson pulled her headt bad forth with his penis in her
mouth. Afterward, Richardson told Brenda not tbaryone. Brenda testified that
another incident took place a few months latere ™o again were in Kinard’s
bedroom. Richardson unbuckled her pants and plaisdthger in her vagina. He
also sucked Brenda’s nipples. Richardson stopgexhwie heard someone coming
up the stairs.

Linda testified about three incidents that tookcplan the summer of 2005,
when she was 10 years old, and Richardson wasStte said that she was in
Kinnard’s bedroom with a girlfriend and Brenda. #uhthe other two girls went
downstairs for something to drink, Richardson wdlkast the room and saw that
Linda was alone. He went in and closed the bedmaon. Linda was sitting on the
bed and Richardson was standing over her. Heddtevn her shorts and put his
finger in her vagina. Richardson stopped whendagdthe two girls coming up the
stairs. A few weeks later, Richardson attacked&iwhile she was alone in Kinard'’s
bedroom. He put his fingers in her vagina and #igal to force her to perform
fellatio. About a month after that, Richardson ammdla again were alone in a second
floor bedroom, with the door shut. Richardson &ardtinda to engage in sexual

intercourse.



Neither of the girls told anyone what Richardsaah ti them for some time.
In 2005 or 2006, the two girls confided in eacheottbut they agreed not to tell
anyone else. Linda told her mother in May 2009irduthe course of an argument.
She testified that she was angry and blamed hdrenédr leaving her to be raped at
Kinard’s house. Linda’s mother immediately caltad police. After interviewing
Linda, the officer referred Linda to the Child Adaxy Center of Delaware (CAC).
Susan Polly, a forensic interviewer at CAC, conddet videotaped interview of both
girls.

At trial, Brenda and Linda testified in detail atbdRichardson’s assaults.
Nonetheless, the State introduced the recorded G&@views, and it appears that
Richardson never objected. Before playing the fildeo, the State called Polly to
provide a foundation. Polly testified that she baén a Newark Police officer for
26 years before becoming a CAC interviewer. Slem txplained how she was
specially trained to interview children using a tpiml called “RATAC.” The
acronym stands for Rapport, Anatomy, Touch, Abasd,Closure. After the video
was played, the State asked Polly whether the ahitdys discloses what happened.
Polly said that victims do not always tell the wddtory consistently because
disclosure is a process. Polly concluded thatiery apparent when a child is telling

the truth.



Richardson took the stand and denied everythirtge jiiry found him guilty
on four of the six charges, and he was sentencedrt@ 50 years in prison. This
appeal followed.

Discussion

Richardson raises two issues on appeal. Firsggohtends that the trial court
abused its discretion when it permitted the CA@miewer to testify about the
RATAC interview techniques and the interviewer’'simpn that the children’s
statements were truthful. Second, he argueshbdatitl court should have given a
limiting instruction, as requested, after the Stked Brenda how she felt about
testifying in front of her family, and she said stes nervous and embarrassed. Both
claims have some merit, and the first requiresnsate

Title 11, Section 3507 of the Delaware Code prosjde part:

(a) In a criminal prosecution, the voluntary oweolurt prior statement

of a witness who is present and subject to croasa@ation may be

used as affirmative evidence with substantive iedejent testimonial

value.

(b) The rule in subsection (a) of this section khpply regardless of

whether the witness’ in-court testimony is congisteith the prior

statement or not. The rule shall likewise applyhwor without a
showing of surprise by the introducing party . . .



In three recent cases, this Court addressed sevecalring problems
concerning the admissibility of out-of-court statats? It should be apparent, from
those and many earlier precedents, that the U207 statements must be carefully
circumscribed to protect defendants’ constitutionghts to confront and cross-
examine witnessesYet it seems that, whenever a 83507 is offeramdnidence, the
only consideration is whether a proper foundatias been established. Where, as
here, the witnesses testified in detail about #mesincidents reported to the CAC
interviewer, the CAC tapes would appear to be catiud and subject to being
excluded on that ground. We recognize that Rig@rdlid not raise this point, and
we are not basing our decision on a rationale reggnted to the this Court or the
trial court. We think it is important, however, ttake note of the fact that 83507
does not trump all other rules of admissibifitf.he statute was enacted to address
the problem of a “turncoat” witnesSsWhere a witness has full recall of the relevant

events, and is not contradicting the out-of-cotatiesnent, the prior statement simply

?Seer Woodlin v. Sate, 3 A.3d 1084 (Del. 2010Blake v. Sate, 3 A.3d 1077 (Del. 2010 evens
v. Sate, 3 A.3d 1070 (Del. 2010).

*Hassan-El v. Sate, 911 A.2d 385, 396 (Del. 2006).

‘Seer Keysv. State, 337 A.2d 18, 22 (Del. 1975) (“Even if the Statigeviewed in a limited sense
as remedial, it becomes only one segment of thelmoathat is the law of evidence and it should
be interpreted in light of the preexisting law. .”).

Blakev. Sate, 3 A.3d at 1082.



buttresses the in-court testimony. The statute vedsntended to allow parties to
double the impact of the witness’s evidence.

Whether the 83507 statements were cumulative or wetmust reverse
because the CAC interviewer’s testimony was inaditig and unfairly prejudicial.
To provide a proper foundation for the introductodia 83507 statement, the offering
party must establish that the out-of-court stateames voluntary; the witness must
testify about the content of the prior statemermt whether or not it is true; and the
witness must be available for cross-examinatioif the voluntariness of the
statement is not in issue, the interviewer's testiygn should be limited to
authentication.

In this case, by contrast, the CAC intervieweritiest about her background,
training, and interview techniques. Polly told fbey that she is a retired Newark
Police Officer with 26 years on the force. Whemr $legan work as a forensic
interviewer at CAC, Polly had two weeks of trainitgylearn how to interview
children who have been sexually assaulted. Popiagned that the RATAC protocol
Is a method of interviewing children. The “R” stisnfor rapport, which involves
making the child comfortable by drawing picturesadking about the child’s family.

The “A” stands for anatomy, and is the part ofititerview where the child identifies

Woodlin v. Sate, 3 A.3d at 1088.



and names parts of the body. The “T” stands facho which is a discussion of
“what places are okay and what places are not tkaguch.” The second “A”
stands for abuse, “[a]nd that's where we get itatdefinitely has happened and we
let the child tell their version of what happenédThe “C” stands for closure, and
is the time when the interviewer reinforces thet fhat the children did not do
anything wrong, and that they should find an athdy can trust to talk to about these
matters.

After the videotape of Brenda's interview had bgdayed, the State asked
Polly to explain the phrase “disclosure is a pretes

Q. Can you explain to the jury what that means?

A. Yeah. Something that | was taught over and @gain in my

training that when victims disclose, it's not arest; it's not a one-time

thing where they are going to sit down and tell rgileng that

happened. It really is a process of uncoveringtwizgppened and

talking about it.

So, sometimes | would get children that . . . migbt tell me
anything, but they told somebody else something, itJust goes to
show that they are not always going to respondntebody’s questions

with truthful responses like that, because it s@cess for them . . . .

Q. You just said something a little confusing. Ysaid you’re not
going to always get truthful answers from them. yda mean —

‘Appellant’'s Appendix, A-35.
8 bid.



A. That probably wasn’t a very good choice of waotiusre.

| think what | meant to say is that . . . if yokaschild a question
one day, the answer the next day may be a littlditferent . . . .

* * *

| think as far as truthfulness, I think it's vergparent when you

talk with a child and go through that whether kihk it's very obvious

when they are being truthftil.

Richardson did not object to this colloquy, althbuge had objected to the
introduction of Polly’s resum¥&. Whether the admission of Polly’s testimony is
reviewed under the abuse of discretion or plaiorestandard, however, the result is
the same. Polly’s sole role was to authenticaevitieotapé: It is settled law that
“awitness may not bolster or vouch for the crddipof another witness by testifying
that the other witness is telling the trutf.“[Ijmproper vouching includes testimony

that directly or indirectly provides an opinion on the veracity of a particular

witness.™ The admission of such testimony constitutes @aithreversible errdf.

°Appellant’s Appendix, A-36.

9The trial court ruled that the resume was inadrhbissbut that the State could ask Polly about her
background and credentials.

"Here, there was no issue as to whether the intepiecess was infirm for some reason. Likewise,
there was no issue as to voluntariness.

12Capano v. Sate, 781 A.2d 556, 595 (Del. 2001).
B1bid. (Emphasis in original.).
“Wheat v. State, 527 A2d. 269, 275 (Del. 198Fpwell v. Sate, 527 A2d. 276, 279 (Del. 1987).
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This case turned entirely on credibility. Thereswa evidence to support the
girls’ statements, and the conduct in questiorgallily occurred many years before
it was reported to the police. Polly’s testimoipat her background, training, and
the RATAC protocol served no purpose other tharatmate the interview process,
and its ability to draw out the truth from childctims. Polly was not an expert
witness and it is doubtful that the jury requir@dexpert to explain the way children
are interviewed. Even if she had been admittehasxpert, Polly should not have
been allowed to offer an opinion as to the truthgsls of the children’s statements.

In sum, Polly’s testimony constituted plain andenesible error.

Richardson also complains that the trial court ghdwave given a limiting
instruction after the State elicited the followitggtimony from Brenda:

Q. And by the way, is your Mom in the courtroom?

A. Yes.

Q. Do you have other family members in the cowntn®

A. Yes.

Q. How does it make you feel to be saying thisant of them?

A. Embarrasset?.

Richardson objected, and moved for a mistrial. Tbert denied the motion, but

“Appellant’s Appendix, A-30.
10



recognized that the testimony was inappropriatabee it would appeal to the jury’s
emotions. Richardson asked the trial court to gigarative instruction, but the court
declined, noting that it would give the standarghipathy” instruction at the end of
the trial.

We review evidentiary rulings for abuse of disaeti® The State wanted the
jury to understand that Brenda was embarrassedubedt wanted to explain why
her demeanor was flat. But having a young womatifyethat she is embarrassed
naturally engenders sympathy, even if that is hetgurpose of the questioning.
Since the questioning already had been interrupyeRichardson’s objection, we
find it difficult to understand why the trial couwtould refuse to give a simple
curative instruction before the State continueéxi@mination of Brenda. In light of
the deferential standard of review, however, wd fio abuse of discretion.

Conclusion
Based on the foregoing, the judgments of the Sap&ourt are reversed, and

this matter is remanded for a new trial. Jurisdrcis not retained.

®Harrisv. Sate, 991 A.2d 1135 (Del. 2010).
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