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GLICKMAN, Associate Judge: In this appeal, the Office of the People’ s Counsel asks us to

vacate a Public Service Commission order approving a tariff amendment sought by Verizon

Washington, DCInc. Theamendment would expand the category of home-based businesscustomers
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of Verizon who are eligible for telephone service at favorable residential rates. The Office of the
People’'s Counsel contends that the amendment unjustly discriminates against Verizon's other
business customers and argues that the Commission’ s approval isfatally flawed on the ground that
it is not supported by substantial evidence in the record. We conclude that the decision on appeal
withstands the main challengethat islevied against it, but we nonethel ess vacate the Commission’s
order and remand the casefor further consi derati on becausethe Commission based itsdecisionin part

on a misunderstanding of the record beforeit.

Verizon Washington, DC Inc. providestel ephone serviceintheDistrict of Columbiapursuant
to atariff approved by the Public Service Commission. Under that tariff, customer service may be
furnished at either businessor residencerates. Ratesfor residential customersaretypically lower than
rates for business customers, but business customers may choose from amongst a wider variety of
service options. Only business customers may be listed in the business section of the White Pages
telephonedirectory prepared by Verizon. Accordingto thetariff, “[t]he determination asto whether
customer serviceisfurnished at business or residence ratesis based on the location and character of
usemadeof theservice,” withtheprovisothat “[t]hetypeof directory listing may, in somecases, also
serve as a satisfactory basis for determining whether business or residence rates apply.” More
specificaly, the tariff statesthat business rates apply “wherethe useis primarily or substantially of
abusiness, professional, institutional or occupational nature, or whereabusinessdirectory listingis

furnished.” In contrast, the tariff provision that specifies when residence rates apply states that
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“[slerviceisclassified and charged for asresidence service where the primary use of the serviceisof

adomestic nature, and where the business usg, if any, is merely incidental.”* (Emphasis added.)

InMarch 2000, V erizon asked the Public Service Commission to approveatariff amendment
deleting the italicized language from the residence service provision. Verizon stated that this
amendment would “allow greater flexibility for residential customerswho wish to usetheir service
for ahome-based business.” The proposed changewould permit Verizontofurnishtelephoneservice
to such customers at residence rates so long as their “primary use” of the serviceis of a“domestic
nature,” even if their business use of the serviceis more than “merely incidental.” In other words,
substantial use of a home telephone for business purposes would be deemed compatible with the
residence service classification so long as the business use did not predominate. Theoretically, at
least, home-based businesses would be able to save money by opting to pay for telephone service at
residencerather than businessrates. Theratescharged to other users of telephone servicewould not

be affected by the amendment (at least not directly or immediately).

ThePublic Service Commissionissued apublic noticeinviting written commentsonVerizon's
proposed tariff amendment prior to “final rulemaking action.” The Office of the People’ s Counsel
(OPC) submitted the only comments. OPC urged the Commission to reject the tariff amendment as

unjustly discriminatory becauseit would allow home-based businessesto be charged alower ratefor

! Thetariff doesprovidefor afew exceptionsto thisclassification scheme. Telephoneservice
may be furnished at residence rates “in the residence of a physician, nurse, dentist or veterinary
surgeon, or in a clergyman’s study located in a church,” regardless of whether the primary useis
domestic or occupational. These exceptions have no bearing on the present dispute.
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telephone service than non-home-based businesses.?

Inreply, Verizon explained that District customerswho operate small businessesfrom their
homes would be the main beneficiaries of the proposed tariff amendment. Voicing its concededly
undocumented belief that most such customers aready had residential telecommunications service
anyway, Verizon stated that such customers “would be able to more accurately report” their
telephone usage, and Verizon, in turn, would be better able to meet their service needs. Verizon
arguedthat “only the smallest businesseswould qualify” for residential rateseven if the Commission
were to approve its proposed amendment because such rates would continue to be available only
when the primary use of the service is of a domestic nature. Verizon argued that for this reason
eligible home-based businesses were not similarly situated with other businesses, and hence the

proposed amendment would not be discriminatory.

In addition to submitting its written comments, OPC served a“datarequest” on Verizonin
the form of seven interrogatories concerning the purpose and impact of the proposed tariff
amendment. Among other things, OPC asked V erizon how many home-based businesses currently
were classified as business customers and how much business service revenue those customers
generated; whether the call volume attributabl e to home-based businesses differed from that of other

businesses; and how Verizon’s revenues would be affected if home-based businesses were to take

2 OPC also advanced other objections to the amendment, for example that it would be anti-
competitive and require bona fide residential customers to subsidize home-based commercial
enterprises. OPC abandoned those other objections by not reasserting them when it applied for
reconsideration of the Commission’ sinitial decision, asdiscussedinfra. SeeD.C. Code § 34-604 (b)
(2001); D.C. Tel. Answering Serv. Comm. v. Pub. Serv. Comm'n, 476 A.2d 1113, 1121 (D.C. 1984).
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advantage of the tariff amendment and switch to aresidential rate.

Responding to OPC'’ sinterrogatories, V erizon acknowledged that it did not know how many
home-based busi ness customers subscribed to business service or what revenuesand call volumethey
generated. Nor could Verizon estimate how many requests for reclassification of serviceit might
receive if the Commission were to approve its tariff amendment.®> Verizon proceeded on the
admittedly unverified but, it suggested, not unreasonable assumptions that most home-based
businessesare”very small, bothintermsof revenueand call volumes,” and that customerswhowould
chooseresidential tel ephone serviceto meet the needs of ahome-based businesswould display calling
patterns comparable to those of other residential customers.* In support of its claim that customers
with significant business call volumewould not switch to residence serviceif thetariff changewere
approved, Verizon pointed out that such customers would continue to have to purchase business

servicein order to belisted in the business section of the White Pages.

After considering OPC’ scomments, Verizon' sreply, and V erizon’ sinterrogatory responses,

# Verizon also could not estimate how monthly telephone bills and corresponding revenues
would beaffected by service changesfollowing such approval. Verizonthoughtit“likely” that home-
based business customerswho switched toresidential servicewould seea“nominal” decreaseintheir
monthly telephonenbills, but it could not quantify thechange. Verizondid not consider it “an efficient
use of resources’ to attempt to identify home-based business customersin order to “force them to
either switch to abusiness service classification or purchase an additional line, at businessrates, for
any greater-than-incidental business use.”

* Verizon defended its assumption by arguing that in general, ahome-based business would
be*“limited in size dueto District zoning and licensing requirements, as well as any more localized
restrictionssuch asthosein property rental agreements and home owners association covenants, and
limitations resulting from historic preservation efforts, civic associations, or neighborhood watch
programs.”
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the Public Service Commission issued an order and anotice of final rulemaking in which it granted
Verizon' s application to amend itstariff. The Commission rejected OPC’ s argument that charging
home-based businesses lower rates for telephone service would discriminate unjustly against non-
home-based busi nesses on the grounds that “ a home-based business customer would only be ableto
receiveresidential rates when the use of the serviceis primarily domestic in nature and the location
of the serviceis at a residence, while a business service is primarily business or professiona in
nature.”

OPC asked the Commission to reconsider, arguing that the distinction between home-based
businesses and non-home-based busi nesses was not supported by substantial evidenceintherecord.
OPC emphasized that Verizon presented the Commission with no hard data — only unverified
assumptions—concerning the volume of telephone callsor the revenuesthat home-based businesses
generate compared to other businesses. Given the absence of such data, OPC also argued that the
record did not support the Commission’s conclusion that the primary use of telephone service
furnished to home-based businesscustomersat residential ratesunder thetariff changewould remain
domestic in nature. In effect, OPC contended, “the Commission simply stated a conclusion (that
there is a distinction between home-based businesses and non-home-based businesses) without

explaining how it reached that decision, other than to cite its reliance upon Verizon’s tariff.”

Unpersuaded, the Commission reaffirmed its approval of Verizon’ stariff amendment. The
Commission explainedthat it wasnot deterred by theabsenceof call volumedataintherecord before
it. The Commission was prepared to “agree with OPC that monitoring a residential customer’s

calling patterns could render a more conclusive determination that the primary use of a particular
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residential line is either domestic or business in nature.” However, the Commission said, the
correlation between high volume and nature of useisinexact:

Call volume may serve as an indicator, but it would not, in and of
itself, determine whether a call isdomestic or businessin nature. A
home-based business at aresidence with high call volume would not
necessarily indicatethat the call sarenot primarily domesticin nature.
Conversely, anon-home-based businesswith asmall volume of calls
does not mean that the calls are not primarily business in nature.

The Commission also concluded that requiring V erizonto collect call volume datawoul d not be cost-

efficient:
Aside from invasion of privacy concerns, a cal volume review
requirement could necessitate a significant expenditure of resources
by Verizon DC, which might, in turn, impose additional costs on
customers. Thisexpenditure of resourcesisunjustified, particularly
since Verizon DC estimated that the number of home-based business
customers that would benefit from this rate change would be small.
Accordingly, Verizon DC’s estimation that home-based businesses
primarily usetheir telephone servicefor residential purposesisamore
reasonabl e and cost-efficient way to determinerate categorization for
business or residential purposes than OPC’ s proposal to track home-
based business calls.

(Emphasis added; record citations omitted.)

TheCommissionthenidentified threefactorsthat justified distingui shing home-based business
customers eligible for residential service from non-home-based business customers. Thefirst two
factors — residential location and primarily domestic use of the service, the two conditions that a
home-based busi ness customer must meet under the amended tariff to qualify for residential rates—
echoed what the Commission said in itsinitial order. A significant third factor, the Commission
added, is that “home-based business customers receiving residential rates may not be listed in the

business or yellow pages, unlike non home-based businesses.” (Emphasisadded.) Based on these
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considerations, the Commissionrejected Verizon’ sclaimthat itsorder failed the* substantial evidence

test.”

It is undisputed that the Commission misread V erizon’' s data responses in two respects and
consequently misstated the facts of record on which it relied. First, contrary to the Commission’s
statement explaining why the collection of call volume datawould not be cost-efficient, Verizon did
not estimate that only a small number of home-based business customers would benefit from the
proposed rate change.® Second, contrary to the Commission’s statement that customers receiving
residential rates may not be listed “in the business or yellow pages,” and as Verizon has
acknowledged on appeal, any customer regardless of statusmay advertiseasabusinessintheY ellow

6

Pages.

Characterizing the proceeding before the Commission asa* contested case,” see D.C. Code
88 2-502 (8) and 2-509 (2001), OPC argues on appeal that the Commission lacked substantial

evidence to support its conclusion that the tariff amendment would not discriminate unlawfully

®> The Commission misconstrued an interrogatory answer that merely tendered Verizon's
“assumption that most home-based businesses are very small, both in terms of revenue and call
volumes, and use their residential phones for any business needs related to their home-based
businesses.”

® The Commission misconstrued a Verizon interrogatory answer which stated only that a
customer would have to purchase business service in order to be listed in the business section of the
White Pages. The interrogatory answer said nothing about listingsin the Y ellow Pages.
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against non-home-based business customers. Most specifically, OPC argues that the Commission
lacked necessary call volume data showing whether it islesscostly for Verizon to serve home-based
business customersthan other businesscustomers. Additionally, OPC argues, the Commissionrelied

on erroneous findings of fact that had no support in the record.

In response, the Commission and Verizon deny that the tariff amendment proceeding was
subject to a*“substantial evidence’ requirement. The proceeding was not a“ contested case,” they
argue, but rather was an exercisein rulemaking (or, asthe Commission phrasesit, “ policy making”)
that rests on areasonabl e distinction between eligible home-based businesses and other businesses.
TheCommissionand Verizonfurther arguethat, in any event, the Commission’ sfindingsof fact were

supported by substantial evidence.

Thefirstissuewe must resolveiswhether the Public Service Commission decisioninthiscase

is subject to a substantial evidencetest on judicial review. We hold that it is.

Appealstothiscourt of Public Service Commission ordersaregoverned by D.C. Code 88 34-
605 and 34-606 (2001). Section 34-605 spells out appellate procedures and 8§ 34-606 describesthe
scope of review. That scopeisnarrow. Section 34-606 providesthat “[i]n the determination of any
appeal from an order or decision of the Commission the review by the Court shall be limited to

guestionsof law, including constitutional questions, and thefindingsof fact by the Commissionshall
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beconclusiveunlessit shall appear that such findings of the Commission are unreasonable, arbitrary,
or capricious.” (Emphasisadded.) Thecompanion provision, 8 34-605 (a), addsthat thiscourt “ may
require and direct the Commission to receive additional evidence upon any subject related to the
issues on said appeal . . . upon which the record may contain no substantial evidence.”” (Emphasis
added.) As used in the context of judicia review of administrative agency decisions, the term
“[s]ubstantial evidencemeansmorethan amerescintillaand such that reasonable minds might accept
it asadequateto support aconclusion.” Clarkv. Dist. of Columbia Dep’t of Employment Servs., 743
A.2d 722, 726 (D.C. 2000) (interna quotation marks and citations omitted). We readily may
concludethat findingsof fact are* unreasonable, arbitrary, or capricious’ withinthemeaning of 8 34-
606 if they are not based on evidence that a reasonable mind would accept as adequate. Thus,
decisions of this court confirm that regardless of the issue or the type of proceeding, when the
Commission makes factual findings based on the record before it,? review in this court extends to
whether those findings are supported by substantial evidence. See, e.g., Office of People’ s Counsel
v. Pub. Serv. Comm'n, 610 A.2d 240, 243 (D.C. 1992) (“ This court’ s review function is normally
exhausted when we have determined that the Commi ssion hasrespected procedural requirements, has
made findings based on substantial evidence, and has applied the correct lega standards to its

substantive deliberations.”) (emphasis added; internal quotation marks and citations omitted).

’ Cf. D.C. Code § 2-510 (a)(3)(E) (recognizing power of reviewing court under the District
of Columbia Administrative Procedure Act to hold unlawful and set aside agency action, findingsor
conclusions found to be “[u]nsupported by substantial evidence in the record of the proceedings
before the Court”).

8 In appropriate circumstances, and subject to procedural safeguards, an administrative
agency may take*“ official notice of amaterial fact not appearingintheevidenceintherecord.” D.C.
Code 8§ 2-509 (b). Asthe Commission did not purport to find facts via official noticein the present
case, we address no further the standards governing our review of such action.
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Accord, Watergate East, Inc. v. Dist. of Columbia Pub. Serv. Comm'n, 662 A.2d 881, 886 (D.C.
1995) (“as 8 43-906 implies, this court is bound by the Commission’ s findings of fact if supported
by substantial evidence”) (emphasisadded). Accordingly, however thetariff amendment proceeding
before the Commission in this case is characterized,’ we must evaluate whether the Commission’s

material factual findings are supported by substantial evidence in the record.

If those findings are thus supported, then the substantial evidencetest is satisfied so long as
the Commission fully and clearly explains its decision and demonstrates “a rational connection
between facts found and the choice made.” Potomac Elec. Power Co. v. Pub. Serv. Comnt n, 661
A.2d 131, 135 (D.C. 1995) (internal quotation marks and citations omitted). In evaluating the
Commission’ srationale, we bear in mind that “[i]t is especially important to accord great respect to
the Commission in acomplex, esoteric area such as ratemaking in which the Commission has been
entrusted with thedifficult task of deciding among many competing argumentsand policies.” Office
of People’s Counsel, 610 A.2d at 243 (interna quotation marks and citation omitted). “Because

theories of ratemaking in particular fall within the special province of the PSC, such theories are not

® With no objection from OPC, the Commission treated Verizon's application for a tariff
amendment as a matter of rule making rather than an adjudication. OPC did not call for aformal
evidentiary hearing onitscomplaint that theamendment isunreasonabl eand unjustly discriminatory,
asit could havedone. SeeD.C. Code 88 34-908 to 34-910 (2001); Chesapeake & Potomac Tel. Co.
v. Pub. Serv. Comm'n, 378 A.2d 1085, 1091 (D.C. 1977) (holding that where public utility proposes
a new service, statute [now D.C. Code 8§ 34-908] “requires a forma hearing only when the
Commission proceedsuponitsowninitiative, or areasonable complaintismade. . . onthe basisthat
a rate, schedule or service appears unreasonable or unjustly discriminatory”). OPC does not
challenge the Commission’s failure to hold a formal evidentiary hearing in this case. We note,
however, that aformal hearing isunnecessary when thereisnot adispute over material facts, and the
only disputes concern inferences to be drawn or issues of policy or law. See Watergate Eadt, Inc.,
662 A.2d at 890.
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subj ect to the same substantiation principleapplicableto fact-finding.” Id. (internal quotation marks
and citationsomitted). We appreciate that Commission decisionsmay be based on regulatory policy
choices asmuch as on purely factual determinations, and that the Commission “may modify policy
choices so long as it explains the basis for the change.” Washington Gas Light Co. v. Pub. Serv.
Comm'n, 483 A.2d 1164, 1169 (D.C. 1984) (internal quotation marks and citation omitted).
Questions of regulatory policy, as distinct from questions of law, “are beyond both the jurisdiction
and the competence of a reviewing court.” Washington Metro. Area Transit Auth. v. Pub. Serv.

Commin, 486 A.2d 682, 692 (D.C. 1984).

Turningto OPC’ schallengeto thetariff amendment as unjustly discriminatory, theissuewe
must resolve is whether to overturn the Commission’s decision for lack of support by substantial
evidence in therecord. “In light of the Commission’s expertise, its rate orders are presumptively
valid, and the petitioner challenging an order carries the heavy burden of demonstrating clearly and
convincingly afatal flaw inthe action taken.” Potomac Elec. Power Co., 661 A.2d at 135 (internal
guotation marks and citations omitted). Inthisinstance, we are not persuaded by OPC’ s contention
that the Commission’ s decision is doomed by the absence of empirical call volume data or by any
fundamental inadequacy inthefactors on which the Commission relied to distinguish eligible home-
based business customers from non-home-based business customers of Verizon. We do conclude,
however, that the Commission’ sdecision isflawed to the extent that it relies on two specific factual

misstatements that lack evidentiary support in the record.



13

The Commission’ sduty to require that utility charges be nondiscriminatory, see D.C. Code
88 1-204.93, 34-911 (2001), “isdeliberately broad and givesthe Commission authority to formulate
itsown standardsand to exerciseitsratemaking function freefromjudicial interference, providedthe
rates fall within a zone of reasonableness which assures that the Commission is safeguarding the
public interest —that is, the interests of both investors and consumers.” Metro. Washington Bd. of
Trade v. Pub. Serv. Comm'n, 432 A.2d 343, 350 (D.C. 1981) (citation omitted). The basic
reasonablenessinquiry issimply “whether customershavepaid different amountsfor thesameservice
under the samecircumstances.” Atl. Tel. Co. v. Pub. Serv. Comm’'n, 390 A.2d 439, 444 (D.C. 1978).
We have afforded the Commission wide latitude in designing different customer classes for the
purpose of assigning different rates. In particular, “[w]e have never imposed a requirement of
uniformity among the rates of return from different customer classes; differences have indeed
traditionally been tolerated.” Washington Gas Light Co. v. Pub. Serv. Comm’'n, 450 A.2d 1187,
1207 (D.C. 1982); accord, Apartment House Council of Metro. Washington, Inc. v. Pub. Serv.
Comm'n, 332 A.2d 53, 57 (D.C. 1975) (“equal return from customer classesisnot required”). The
Commissionispermitted to consider arange of factorsin addition to the cost of serviceto each class.
Washington Gas Light Co., 450 A.2d at 1199 (“the permissibility of relying on non-cost factorsin
rate design isbeyond serious dispute”). “ Differences can be based not only on quantity, but also on
the nature, time, and pattern of use so as to achieve reasonabl e efficiency and economic operation.”
Apartment House Council of Metro. Washington, Inc., 332 A.2d at 57. The question of unjust
discrimination in customer classification is not, therefore, amere question of fact. The selection of
classification criteriais, in large measure, aquestion of regulatory policy committed to theinformed

discretion of the Commission.
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In exercising that discretion in this case, the Commission explained that it dispensed with
empirical dataonthe volume of tel ephone usage attributabl eto home-based busi nessesbecause such
datawas not readily available, would be expensive and invasive of customer privacy to obtain, and
would beinconclusive in any event. OPC has not shown that this explanation was unreasonable, it
did not proffer such empirical dataitself, and the substantial evidence rule imposed no affirmative

duty on the Commission to collect such information.

We are not persuaded by OPC’s contention that, without call volume data or comparable
“hard” evidence, the Commission’ scustomer distinctioninthiscasecannot stand. TheCommission
sought to draw areasonable and practical lineto distinguish residential rate customersfrom business
rate customers, taking into account the reality of mixed usage, i.e., the use of home telephones for
business as well as non-business purposes. It is impractical, if not impossible, to measure the
breakdown of such usage exactly and charge each customer accordingly. The Commission embraced
the principle that in mixed use cases, the rate to be charged properly may depend on which use
predominates. Giventhevalidity of the basi c distinction betweenresidential and businessrates, which
OPC hasnot challenged, the*“ predominant use” principlethat the Commissionfollowedisreasonable
and not unjustly discriminatory. (It isnot suggested that the Commission was obligated to devise a
third rate category.) OPC objectsto the“predominant use” principle on the ground that substantial
but not predominant busi ness use of ahometelephone may generate call volumesand imposeservice
costs equal to the call volumes and service costs associated with some non-home-based businesses.
The same can be said, however, about substantial domestic use. Inany event, the Commissionisnot

obliged to equalize the returnsfrom different customer classes, and it may classify customerson the
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basisof factors other than cost of service, including the nature of their use of the service. Moreover,
itisnot unreasonablefor the Commission to supposethat predominantly domestic usedoescorrel ate,
at least roughly, with lower volume of use. Perfect exactitude in drawing the line of demarcation
between different customer classesisnot demanded. “[T]heneed to draw aline does not convert an
otherwisereasonableclassificationinto an arbitrary classification.” Metro. Washington Bd. of Trade,

432 A.2d at 361.

To effectuate the “ predominant use” principle, the Commission identified three criteriafor
mixed use customers to satisfy in order to be digible for residentia rather than business rates:
residential location, primarily domestic use (asreported by the customer), and residential rather than
business directory listing of the service. These are perhaps imperfect but nonethel ess reasonable
criteriato utilizein order to achievethe valid and nondiscriminatory goal of making residential rates
availableto customerswho usetheir telephonesmainly for residential purposes, and not to customers

who use their telephones mainly for business purposes.

Itiscertainly truethat the Commission could havefollowed adifferent classification principle.
The Commission could have eschewed theresidential/businessdistinction altogether and tied therate
for telephone service strictly to the customer’s call volume level. Or the Commission could have
adhered to theprinciple, embodied in Verizon’ stariff prior to itsamendment and promoted by OPC,
that the businessrate will be charged whenever business useismorethan “merely incidental.” Each
of thesealternativesmay haveitsown problems, of course; theterm*“merelyincidental,” for instance,

IS susceptible to a range of interpretation. More importantly, however, the mere existence of
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acceptable aternatives does not invalidate the Commission’s choice.

OPC argues that the record before the Commission contains no evidence establishing that
home-based business customersin fact usetheir telephonesfor primarily domestic purposes. OPC’s
practical and not unreasonable concernisthat such customersmight opt for serviceat residential rates
even if their business use exceeds their domestic use. But this concern does not mean that the
Commission’ scriteriaare discriminatory, only that those criteriamay be difficult to enforce because
Verizon has no way to determine the actual breakdown of any given customer’ stelephoneuse. The
“merely incidental businessuse” requirement that OPC would havethe Commissionretainis, for this
same reason, equally, if not more, difficult to enforce. There is a safeguard, however, that would
operate to discourage widespread evasion of the amended tariff requirements: the more substantial
the business use, the morelikely the customer isto desireabusinesslisting in the White Pages. The

customer must pay the business rate to obtain that listing.

Defensible as we find the Commission’ s decision to be overall, we do agree with OPC that
the Commission misread Verizon’ s dataresponses and consequently made two factual findingsthat
are unsupported by substantial evidence. First, the Commission mistakenly stated that Verizon
estimated that only asmall number of home-based business customerswould benefit from the tariff
amendment. Second, the Commission mistakenly stated that home-based business customers

receiving residential rates could not be listed in the Y ellow Pages.

When the Commission demonstrably misreadstherecord beforeit and, in consequence, makes
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factual misstatementsonwhichit expressly reliesin reaching itsdecision, we cannot conclude easily
that the Commission reasonably could, or would, have reached the same result had it not so erred —
particularly when, as here, the Commission does not even argue that its factual errors were
immaterial. Inthe present case, we therefore think that the prudent courseisto vacate the order on
appeal and remand to the Commission for reconsideration of itsdecision in light of the defects that

we have identified.

So ordered.



