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GLICKMAN, Associate Judge: Bio-Medical Applications of the District of Columbia, Inc.
d/b/al Fresenius Medical Care North America (“Fresenius’) appeals a decision of the District of
Columbia Board of Appeas and Review (“BAR”) that upheld the State Health Planning and

Development Agency (“SHPDA”) Director’ sgrant of acertificate of need for Capitol Dialysis, LLC
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(“Capitol™) to establish akidney dialysis center. Fresenius contends that SHPDA should not have
approved Capitol’ s application for a certificate of need because a draft chapter on end-stage renal
disease servicesprepared for the District’ sHeal th Systems Plan did not project aneed for additional
dialysis stations. Because the SHPDA was not bound by this unadopted draft, and itsissuance of a
certificate of need wasotherwisebased on substantia evidence andin accordancewith applicablelaw

and regulations, we affirm.

The State Health Planning and Development Agency is “responsible for health systems
development in the District.” D.C. Code § 44-402 (b) (2001). To ensurethat health care resources
are allocated appropriately, SHPDA isrequired to develop a Health Systems Plan for the District.
SeeD.C. Code § 44-404 (a), (b) (2001); see also Speyer v. Barry, 588 A.2d 1147, 1158 (D.C. 1991).
TheHealth Systems Plan must “[ ] rticulate the policy of the District with respect to maintaining and
improving the health of District residents and the health care delivery system in the District,”
“[p]roject current and future health caretrends,” “[i]dentify the health needs of District residentsand
recommend alternativesto address those health needs,” and “[p]rioritize health issues.” D.C. Code
844-404 (a) (1-4) (2001). The Plan servesas*aplanning and devel opment blueprint for the health
activities of the [District].” Roanoke Mem'| Hosps. v. Kenley, 352 S.E.2d 525, 528 (Va. Ct. App.

1987).

D.C. Code § 44-404 sets forth procedural requirements for the adoption and promulgation



3

of theHealth SystemsPlan. First, the SHPDA isdirected to devel op aproposed Health SystemsPlan
with input from the Statewide Health Coordinating Council (“SHCC”), afifteen member advisory
body appointed by the Mayor with the advice and consent of the Council. SeeD.C. Code 88 44-403,
44-404 (@) (2001). SHPDA must also “[p]rovide for public involvement in and evaluation of the
development and implementation of the [Health Systems Plan],” and must hold at least one public
hearingonthePlan. D.C. Code § 44-404 (c)(1) (2001). “Upon completion and promulgation of the
final [Heath SystemsPlan], the SHPDA shall publish anotice of its completion and issuancein the
District of Columbia Register and forward a copy of thefinal [Health Systems Plan] to the District
of ColumbiaPublicLibrary.” D.C. Code 8§ 44-404 (d) (2001). A new planisto beissued every five

years. D.C. Code § 44-404 (e) (2001).

Inadditiontoitsresponsibilitiesfor devel oping theHealth SystemsPlan, SHPDA administers
the certificate of need program. See D.C. Code § 44-402 (b)(3) (2001). The certificate of need
program is intended to ensure “an equitable distribution of health care facilities” by requiring
proponentsof new health servicesto demonstrate that the new servicesare needed. Speyer, 588 A.2d
at 1165. With limited exceptions, anyone proposing to offer in the District of Columbia a new
institutional health servicemust first obtain from the SHPDA “acertificate of need that demonstrates

apublic need for the new service or expenditure.” D.C. Code § 44-406 (a) (2001).

When an application for acertificate of needisfiled, SHPDA staff prepare an analysisof the
application. See22 DCMR 884303.1, 4303.2 (2003). Thisstaff analysisisforwardedtothe SHCC,

which reviews the application and makes arecommendation to the Director of SHPDA on whether
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to grant the certificate of need. See 22 DCMR 8§ 4303.3 (2003). The Director makes the ultimate
decisionon certificate of need applications. TheDirector isnot obligated tofollow the staff or SHCC
recommendations. See 22 DCMR 88 4303.8, 4303.9 (2003). To grant an application, the Director
must make a“written finding” that the applicant meetsall statutory and regulatory requirementsfor

acertificate of need. D.C. Code § 44-410 (@) (2001).

Those requirements are spelled out in SHPDA regulations. See 22 DCMR 88 4050.1-
4050.43, 4309.1-4309.33 (2003). Thecriteriaincludetherequirement that the proposed new health
service be “ consistent with” the Health Systems Plan:

A [certificate of need] review shall consider the relationship of the

health services being reviewed to the applicable Annua

Implementation Plan and State Health Plan[*]. Each decision of the

SHPDA, or the appropriatejudicial or administrative review body, to

issue a Certificate of Need shall be consistent with the State Health

Plan, except in emergency circumstancesthat pose animminent threat

to public hedlth.
22 DCMR §4309.4. Other regulationssimilarly require that proposed projects be “in conformance
with” the Plan, 22 DCMR 8§ 4050.3, and be “needed to meet service and/or facility levels required

for the District as specified in” the Plan. 22 DCMR 8 4050.6 ().

! The referencesin the regulations to the “ State Health Plan” date from 1983, see 30 D.C.
Reg. 5429, 5429-30 (1983), and reflect the language of the pre-1996 statute. Compare District of
Columbia Certificate of Need Act of 1980, D.C. Law 3-221 § 3, 27 D.C. Reg. 3599, 3604 (1980)
(describing comprehensive health plan as” State Heal th Plan™) with Heal th Services Planning Program
Re-establishment Act of 1996, D.C. Law 11-191 § 2, 43 D.C. Reg. 4535, 4537 (1996) (codified at
D.C. Code § 44-401 (13) (2001)) (describing comprehensive health plan as“Health SystemsPlan™).
Despitethe changein nomenclature, the pre-1996 regulationsremainvalid. SeeD.C. Code § 44-409
(b) (2001).



On February 7, 2000, Capitol submitted an application for a certificate of need for a free-
standing 20-station dialysis center to be located at 140 Q Street in Northeast Washington, D.C.
Ordinarily, theneed for anew dialysis center woul d be examined by referenceto the Chapter on End-
State Renal Disease Services in the Health Systems Plan. At the time of Capitol’s application,
however, SHPDA wasstill inthe processof devel oping aHealth SystemsPlanto replacetheold (and
obsolete) 1989 State Health Plan and was utilizing a Draft Chapter on End-Stage Renal Disease
Services (“Draft Chapter”) to evaluate certificate of need applications such as Capitol’s. ThisDraft
Chapter had not been adopted formally in accordancewith the procedural requirementsof D.C. Code
8 44-404. Based on data concerning the number of District residents with end-stage renal disease
and the anticipated growth of that patient population, the Draft Chapter projected that the District
needed to have 291 dialysisstationsby 2002. BecausetheDistrict had 326 approved dialysisstations
as of January 1999, the Draft Chapter concluded that “there is no need for additional adult chronic

dialysisin-facility stations by the end of the year 2002.”

Capitol argued that itsnew dialysisfacility was needed in order to “improve avail ability and
accessibility of dialysisservices’ intheDistrict. Capitol argued that dialysispatientsin D.C. Wards
Four and Fivewere* particularly underserved” and that itsnew dialysisfacility would provide those
patients with more convenient and accessible dialysis care. Social workers and a nephrologist
submitted lettersin support of Capitol’ sapplication, claiming that many patientsin Wards Four and

Five had difficulty obtaining the dialysis treatment they required. Some patients had to remainin
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acute care facilities longer than necessary until adiaysis slot wasfound for them. Others, many of
them elderly or disabled, were forced to take public transportation to distant dialysis centers at

inconvenient times.

Capitol acknowledged that the Draft Chapter found no need for additional dialysis stations
but argued that this conclusion was not binding because the Draft Chapter “isnot yet final and isnot
accorded the weight of what will ultimately be the final, adopted Comprehensive Health Plan on
ESRD Services.” Capitol further argued that the Draft Chapter relied on old dataand that newer data
from 1997 and 1998 revealed that the number of patients needing dialysis care was growing more
rapidly than had been assumed. A pplyingthemethodology of the Draft Chapter toitsupdated patient
data, Capitol purported to show that seventy-nine additional dialysis stations would be needed by

2004.

SHPDA dtaff reviewed Capitol’s application and concluded that, although Capitol’s
application satisfied al other criteria, Capitol had not demonstrated aneed for the new facility. The
staff report noted that the Draft Chapter did not project aneed for more dialysis stations and that a
utilization survey of existing District facilities showed that they could accommodate some three
hundred additional dialysis patients. Based on thesetwo factors, the staff found “no clear need” for
an additional dialysis facility. The staff report recognized that patients may not aways have
convenient dialysis schedules, but it concluded that such concerns were best addressed through a

revision of the Draft Chapter.
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The staff report was forwarded to the Project Review Committee of the SHCC. At aJune
8, 2000 public hearing on Capitol’ s application, the Project Review Committee recommended that
acertificate of need begranted. Committee membersexpressed “reservation[s]” about using aneed
calculation that did not account for whether dialysisslotswere* at atimethat’ sinconvenient for the
patient” or “at alocation that’ sinconvenient for the patient.” While one member of the Committee
expressed concern that approval of the certificate of need conflicted with the need projections
contained in the Draft Chapter, another member argued that the Draft Chapter was*inadequate” and
that the Committee had “the ability to take other matters into account.” The Project Review
Committee approved the application unanimously. Thefull SHCC agreed and recommended to the

SHPDA that the certificate of need be approved.

SHPDA Director Regina Knox Woods accepted the SHCC recommendation and issued a
certificate of need on July 20, 2000. Whilethe Director acknowledged the concern of SHPDA staff
that the Draft Chapter did not project a need for additional stations, she “determined that the
introduction of anew provider intothesystemwill hel p enhance competition and improvequality and
accessibility of services.” The Director reasoned that “[t]he new facility will help enable patientsto
receive care at the time and location that is convenient to them,” and that “[g]iven the medical
condition of dialysis patients, and given that they have to receive care three times a week, it is
important to reduce the circumstances that will force patientsto travel long distances or to receive

carein the evenings.”

Fresenius, an existing dialysis provider, filed arequest for reconsideration of the Director’s
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decision. On September 13, 2000, the Director denied that request on the ground that Freseniushad
not demonstrated good cause. Fresenius then filed an administrative appeal with the BAR. As
written, Fresenius sNotice of Appeal challenged the SHPDA' sdenial of reconsideration but did not
challenge also the original grant by SHPDA of a certificate of need. The Notice was styled as
“Appellee’ sNotice of Appea of SHPDA'’sDenial of Requested Reconsideration of CON No. 99-0-
5,” and the Notice specifically contested only “the September 13, 2000 determination of the
Director,” i.e., the denial of reconsideration. Capitol moved to dismiss the appea for lack of
jurisdiction, arguing that Fresenius could only appeal from “thefinal decision of the SHPDA onthe
application for a certificate of need,” D.C. Code § 44-413 (a) (2001), not from adenial of arequest
for reconsideration. The BAR denied the motion, holding that the denial of Fresenius' s request for
reconsideration was an appealable final decision. The BAR further ruled that Fresenius's appeal
encompassed review by the BAR of the SHPDA’s original order. Capitol interlocutorily appealed
the BAR' s rulings to this Court; we dismissed that appeal for lack of jurisdiction, however, asthe

BAR had yet to issue afinal decision.

Although Fresenius argued that theissuance of acertificate of need conflicted with the Draft
Chapter on End-Stage Renal Disease Services, the BAR affirmed the decision of the Director.
Preliminarily, the BAR found “ considerable merit” to Capitol’ sargument that the Draft Chapter did
not constrain the Director’ s discretion because it was merely a provisional draft rather than afinal
part of aduly promulgated Health Systems Plan. However, because Fresenius contended that the
SHPDA had manifested an intent to be guided by the Draft Chapter and therefore was bound by it

despiteitsprovisional status, the BAR elected —without deciding the merits of that contention —not
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to ground its decision on the non-binding status of the Draft Chapter. Instead, the BAR based its
affirmance on its determination that the Director’ s decision was supported by the evidence and was
not materially inconsi stent with the Draft Chapter. CitingaVirginiaCourt of Appeal scaseconstruing
that state’ s health plan, see Kenley, 352 S.E.2d at 529, the BAR held that a certificate of need could
be“compatiblewith” the Health SystemsPlanevenif it did not matchthe Plan“inevery detail.” The
BAR held that in spite of thelanguage of the Draft Chapter, “the record contained ampl e testimony
and other evidence to substantiate SHPDA'’ s conclusion that a need existed for additional dialysis
stationsto enable moredialysispatientsto receive careat aconvenient timeandlocation.” TheBAR
further noted that although some SHCC members may have expressed a belief that granting the
certificate of need required the SHPDA to “set aside’ the Draft Chapter to some extent, the
Director’ sdecision did not reflect such abelief on her part. Fresenius petitioned thiscourt for review

of the BAR’ s decision.

Before we reach the merits of Fresenius's appeal, we must address Capitol’s renewed
jurisdictional argument. Capitol contendsthat the BAR'’ sjurisdiction under D.C. Code § 44-413 (Q)
to review “the final decision of the SHPDA on the application for a certificate of need” does not
includejurisdictiontoreview thedenial by the SHPDA of arequest for reconsideration of itsdecision
on such an application. Because Fresenius noted its appeal only from such adenial and not from the
underlying decisionto grant the certificate of need, Capitol argues, the appeal wasnot properly before

the BAR. Moreover, Capitol argues, since judicial review of certificate of need determinationsis
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availableonly “ after the exhaustion of all administrativeremedies,” D.C. Code § 44-414 (2001), this

court too is without jurisdiction to consider Fresenius's appeal .

We are not persuaded by Capitol’ sargument. Under the statutory scheme, “any person, for
good cause shown,” may make a timely request for reconsideration of a SHPDA decision on a
certificate of need application.? D.C. Code § 44-412 (a). A party who wishesto challenge such a
decision “may not bypass the reconsideration process.” Capitol Hill Hosp. v. District of Columbia
Sate Health Planning & Dev. Agency, 600 A.2d 793, 799 n.14 (D.C. 1991). Only after
reconsideration by the SHPDA has been sought does D.C. Code § 44-413 (a) authorize an
administrative appeal to the BAR:
Following reconsideration by the SHPDA, or if the SHPDA deniesa
request for [reJconsideration, or has not granted a request for
reconsideration pursuant to 8§ 44-412 (a) within 30 days after the
request for reconsideration, the final decision of the SHPDA on the
applicationfor acertificate of need may be appeal ed by the SHCC, the

applicant, or any previously appearing persons to the Board of
Appealsand [R]eview . . ..

2 The term “good cause” is statutorily defined to mean:

(2) Presentation of significant and relevant information not previously
considered by the SHPDA,;

(2) Demonstration of asignificant changein afactor or circumstance
relied upon in reaching the decision;

(3) Demonstration of a materia failure to follow SHPDA review
procedures; or

(4) Presentation of another basisfor apublic hearing such aswhenthe
SHPDA determines that a hearing isin the public interest.

D.C. Code § 44-412 (b).
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We“*defer|] to an administrative agency’ sinterpretation of the statute that it administersif
that interpretation is a reasonable one in light of the language of the statute and its legidative
history.”” Lincoln Hockey LLC v. District of Columbia Dep’t of Employment Servs., 810 A.2d 862,
866 (D.C. 2002) (quoting Mushroom Transp. v. District of Columbia Dep’t of Employment Servs.,
761 A.2d 840, 842 (D.C. 2000)); accord AT&T Corp. v. FCC, 343 U.S. App. D.C. 23, 37,220 F.3d
607, 621 (2000). By regulation the SHPDA has interpreted § 44-413 (a) to permit appeals from
“[d]ecisions of the SHPDA Director to grant or not grant reconsideration on the basis of a ‘good
cause’ shown and decisions made upon the conclusion of areconsideration review.” 22 DCMR §
4313.1 (2003). The BAR has endorsed that interpretation of the statute in this and prior cases.?
Giventheintegral rolethat requestsfor reconsideration play in theadministrative appeal processfor
certificates of need, and the fact that D.C. Code 8§ 44-412 (d) refers to SHPDA's decision on
reconsideration asits“final decision” onthe application, we are satisfied that the construction of the
statute adopted by both the SHPDA and the BAR is an entirely reasonable one. We therefore
concludethat the BAR had jurisdictionto consider Fresenius sappeal, and hencethat our jurisdiction

of this appeal under D.C. Code § 44-414 isintact as well.*

® TheBAR’sopinionin thiscase cited its earlier decision in Columbia Hospital for WWomen
v. Sate Health Planning & Dev. Agency, BAR 99-5383-CON (June 16, 2000).

* A somewhat different issueiswhether Fresenius snoticeof appeal, aswritten, encompassed

a challenge to the underlying decision by SHPDA to grant the certificate of need aswell as to the
denial by SHPDA of Fresenius srequest for reconsideration. If not, the scope of BAR review was
restricted to the Director’s determination that Fresenius had not demonstrated “good cause” for
reconsideration. D.C. Code 88 44-412 (a) & (b) (2001); see22 DCMR 88 4312.2 & 4312.3 (2003).
Asapractical matter, though, the difference between reviewing one decision and the other may be
dightinthiscase. The BAR concluded that the two decisions were so closely related to each other
that Fresenius’ sappeal, though nominally only fromthedenial of reconsideration, necessitated review
of the original grant of acertificate of need aswell. [Reply Ex. 3& 4] The parties have not briefed
(continued...)
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V.

Our review of the BAR's decision is limited. As with other administrative agencies, we
inquire whether the BAR “(1) made findings of fact on each material, contested factual issue, (2)
based those findings on substantial evidence, and (3) drew conclusions of law which followed
rationally from the findings.” Walsh v. District of Columbia Bd. of Appeals & Review, No. 01-AA-
1053, dip op. at 5 (D.C. June 12, 2003) (quoting Britton v. District of Columbia Police &
Firefighters' Ret. & Relief Bd., 681 A.2d 1152, 1155 (D.C. 1996)); see D.C. Code § 2-510 (a)(3).
And as we have aready indicated, we give “great deference” to the agency’ sinterpretations of the
statute it administers and of its own regulations, so long as such interpretations are not “plainly
erroneous or inconsistent with the [statute or] regulation.” Kennedy v. District of Columbia, 654

A.2d 847, 853-54 (D.C. 1994).

Freseniusraisesasinglechallengeto SHPDA'’ sgrant of Capitol’ sapplicationfor acertificate
of need. Fresenius arguesthat in disregarding the need projections contained in the Draft Chapter
on End-Stage Renal Disease Services, SHPDA violated its own regulations requiring certificates of
need to be “consistent with” and “in conformance with” the Health Systems Plan. 22 DCMR 88
4050.3 & 4309.4 (2003). The BAR rgected this argument on the ground that SHPDA'’ s decision

was compatiblewith the Draft Chapter. Wefind it unnecessary to evaluate that conclusion, because

%(...continued)
this scope of review issue. We do not need to decide it, for as we now proceed to discuss, we
concludethat the Director of SHPDA did not act improperly either in grantingto Capitol acertificate
of need or in denying Fresenius' s request for reconsideration.
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in our view the premise of Fresenius's argument and the assumption indulged by the BAR without
examinationisincorrect. SHPDA was not bound to adhereto the Draft Chapter because that chapter

was not part of aduly adopted Health Systems Plan.

It is“axiomatic” that an agency is bound by its regulations. Dell v. Dep’t of Employment
Servs,, 499 A.2d 102, 106 n.2 (D.C. 1985); accord, California Human Dev. Corp. v. Brock, 246
U.S. App. D.C. 65,69n.28, 762 F.2d 1044, 1048 n.28 (1985) (“[1]f an agency decidesto promulgate
rules, then it is bound by its own regulations even if the action of the agency was discretionary.”).
An agency isnot bound, however, by provisional statements. See Consolidated Edison Co. of N.Y.,
Inc.v. FERC,  U.S.App.D.C. __, 315F.3d 316, 323-24 (2003) (holding that agency’ s policy
statement, which did not “purport to have the force of law,” was not binding); Pharoan v. Bd. of
Governors of the Fed. Reserve Sys., 328 U.S. App. D.C. 349, 357, 135 F.3d 148, 156 (1998)

(holding that “internal, staff-level guideline” did not bind agency).

Asitsnameimplies, the Draft Chapter was provisional, not final. It had not been adoptedin
accordance with the provisions of D.C. Code § 44-404. If for no other reason, the Draft Chapter
never took effect because notice of itsadoption as part of the District’ s Health Systems Plan had not
been published in the District of ColumbiaRegister, and a copy of the Draft had not been deposited
in the District of ColumbiaPublic Library. See 8 44-404 (d). The Draft Chapter therefore was not
a part of the binding “ State Health Plan” referred to in SHPDA regulations; it was only a draft

document to which the Director of SHPDA was free to accord as much or as little weight as she



14

reasonably saw fit.> See Consolidated Edison,  U.S. App. D.C. __, 315 F.3d at 323-24;

Pharoan, 328 U.S. App. D.C. at 357, 135 F.3d at 156.

Fresenius arguesthat an agency may be bound even by informal policiesand proceduresif it
treats them as binding upon it. See Frizellev. Sater, 324 U.S. App. D.C. 130, 135, 111 F.3d 172,
177 (1997) (holding that the Coast Guard could be bound by aprovision of a personnel manual that
it treated as binding). Accepting that proposition for the sake of argument, it does not affect the
outcome of this case, for Fresenius has proffered no evidence that SHPDA “intended to be bound”
or acted asif it were bound by the Draft Chapter. Wilkinson v. Legal Servs. Corp., 27 F. Supp. 2d
32, 60 (D.D.C. 1998). Even if the initial SHPDA staff report and some statements by SHCC
members reflected an understanding on the part of some that the Draft Chapter’ s need projections
were mandatory rather than merely advisory —which isdebatable—opinionsof staff do not determine
agency policy. See Serono Labs,, Inc. v. Shalala, 332 U.S. App. D.C. 407, 414-15, 158 F.3d 1313,
1320-21 (1998) (holding that differing staff interpretations did not affect court’ s deference to the
views of “the decisionmaker authorized to speak on behalf of the agency”); Homemakers N. Shore,
Inc. v. Bowen, 832 F.2d 408, 413 (7th Cir. 1987) (“The Secretary’ s position is the position of the
Department as an entity, and the fact that peoplein the chain of command have expressed divergent
views does not diminish the effect of the agency’s resolution of those disputes.”). The relevant
decision makerswerethe Director of SHPDA andthe BAR, and it isto their actionsand expressions

of intention to which we look. The Director did not deem the Draft Chapter binding, nor did the

> |t appearsthat the last properly adopted and binding Chapter on End-Stage Renal Disease
Serviceswasthat contained inthe 1989 State Health Plan. Evidently that chapter islong out-of -date;
no party hasever argued that it governsthe certificate of need application that Capitol filed in 2000.



15

BAR make such adetermination (if anything, the BAR expressed the contrary view).

Having concluded that the Director was not bound by the Draft Chapter, we agree with the
BAR'’s primary rationale that she did not act unreasonably in rejecting the Draft Chapter’s need
projectionsand approving Capitol’ sapplication for acertificate of need. Intheabsenceof abinding
Hedlth Systems Plan need projection, the Director shall make findings of need “on the basis of a
special analysisof District. .. serviceandfacility needs. . . [which] shall consider the appropriateness
of utilization rates of the same or similar services of the applicant and other providers.” 22 DCMR
84050.6 (b) (2003). Inthis case, the Director considered the need projections of the Draft Chapter
and those offered by Capitol, along with the utilization survey conducted by SHPDA staff and other
evidence regarding patient accessibility. This evidence justified the Director’s conclusion that
Capitol’s new diaysis facility was needed to improve quality and accessibility for patients and to
enhance competition. These goals were reasonable and consistent with the criteria articulated in
SHPDA regulations. See 22 DCMR 8§ 4050.17 (2003) (applicant must demonstrate “that the care
tobeprovidedisof acceptablequality”); 8 4050.23 (applicant must demonstrate” that the proj ect wil
positively affect competitivefactors’); 8 4050.24 (b) (applicant must demonstrate “ that the proposal
isthe most efficient and effective, practical manner of providing needed services’). TheDirector’s
action was therefore both based upon substantial evidence that a new facility was needed and
consistent with her statutory and regulatory authority. Our review inthiscaserequiresnothing more.
See SEC v. Chenery Corp., 332 U.S. 194, 207 (1947) (Chenery I1); Lincoln Hockey, 810 A.2d at

866.
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It remainsto add that inregjecting thelegal premiseof Fresenius' schallenge, wedo not depart
from our longstanding rule, derived from SEC v. Chenery Corp., 318 U.S. 80, 87 (1943) (Chenery
1), that “an administrative order can only be sustained on the grounds relied on by the agency.”
Abramson Assocs., Inc. v. District of Columbia Dep’t of Employment Servs., 596 A.2d 549, 554
(D.C. 1991) (quoting Long v. District of Columbia Dep’t of Employment Servs., 570 A.2d 301, 302
(D.C. 1990)). The purpose of the Chenery ruleisto preserve agency discretion; “affirm[ing] on a
basis containing any element of discretion . . . that isnot the basisthe agency used . . . would remove
the discretionary judgment from the agency to the court.” 1CC v. B’ hood of Locomotive Eng’rs, 482
U.S. 270, 283 (1987). By holding that the Director’ sdiscretion was properly exercised and was not
constrained by the Draft Chapter, we do not interfere with the agency’ s discretionary judgment; on
the contrary, we affirm it. Nor do we reject any material ground on which the BAR relied. We
merely hold that for antecedent reasons it was unnecessary for the BAR to make the further
determination (on which we express no opinion) that Capitol’ s application was consistent with the
Draft Chapter. Although it could be argued that we should remand for the BAR to consider itself
whether the Draft Chapter is binding, we see no need to do so where “it is clear what the agency’s
decision hasto be.” Osmani v. INS 14 F.3d 13, 15 (7th Cir. 1994). As the Supreme Court has
clarified, “therulingin Chenery hasnot required courtsto remandinfutility.” See Thornburghv. Am.
Coall. of Obstetricians & Gynecologists, 476 U.S. 747, 756 n.7 (1986), overruled on other grounds

by Planned Parenthood v. Casey, 505 U.S. 833 (1992).

Accordingly, weaffirmtheBAR’ sdecisiontoaffirm SHPDA'’ sgrant of Capitol’ sapplication

for a certificate of need.
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So ordered.



