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BELSON, Senior Judge:  Following a jury trial, appellant was convicted of

assault with a dangerous weapon  as a lesser-included offense of assault with1

intent to kill while armed,  possession of a firearm during a crime of violence,2         3

possession of an 
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       D.C. Code § 6-2311 (a) (1995).4

       D.C. Code § 6-2361 (3) (1995).5

       See Miranda v. Arizona, 384 U.S. 436 (1966).6

unregistered firearm,  and unlawful possession of ammunition.   Appellant then4     5

filed a motion and a supplemental motion, pursuant to D.C. Code § 23-110 (1996),

claiming ineffective assistance of counsel.  The motion was denied following a

hearing.  In this consolidated appeal, appellant challenges his convictions and

the denial of his ineffective assistance of counsel claim. 

Appellant argues that (1) the trial court erred in allowing the prosecutor,

over objection, to cross-examine appellant about his pre- and post-Miranda6

silence regarding alibi; (2) the trial court erred by instructing the jury, over

objection, on assault with a dangerous weapon as a lesser-included offense of the

charged offense of assault with intent to kill; and (3) that the trial court

abused its discretion by denying appellant's motion to vacate the convictions,

pursuant to D.C. Code § 23-110, for ineffective assistance of counsel at several

key junctures during the trial.  Holding that the trial court committed

prejudicial error by allowing the prosecutor to draw and argue negative

inferences from appellant's post-Miranda silence, we reverse and remand for a new

trial.
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I.

At the time of the incident at issue in this appeal, complainant Tawauna

Wiley, appellant Maurice Alexander and appellant's wife Andrea, who is

complainant's sister, lived together in a house they jointly owned, along with

complainant's twelve-year-old son Charles.  Complainant's older son, John

Wiggins, was also staying at the house on a temporary basis until his apartment

was ready for occupancy, and complainant's boyfriend, Chester Anderson, had been

living at the house sporadically.  Complainant had known appellant for

approximately ten years.  The relationship between appellant and complainant,

though, had been strained since the summer of 1988.

At trial, complainant Wiley testified that as she was preparing dinner in

the kitchen of the house on the evening of April 12, 1989, she saw appellant

enter the kitchen and close the door.  Ms. Wiley then found herself on the floor,

heard a noise behind her ear and felt a stinging sensation in her face.  She

pushed Mr. Alexander away, ran upstairs, took her younger son Charles into her

bedroom, and instructed him to lock the door and call the police.  Complainant

told the police dispatcher that "Maurice Alexander" had assaulted her.  After the

police and paramedics had arrived, Ms. Wiley saw appellant standing in the

hallway.  Mr. Alexander said, "Oh, my God, what happened"?, and Wiley screamed,

"Get him away from me; get him away from me."  Following the incident, Wiley was

taken to Washington Hospital Center where she was treated for a gunshot wound.

Wiley also testified that the previous day she had seen Alexander and her
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older son John standing outside of her room at 6:30 a.m.  She remembered that her

son had said that "nobody is going to pull a gun on me."  Wiley grabbed her son

and pulled him into her bedroom, thereby ending the incident.

Metropolitan Police Department Officer Thomas Cole testified that he

responded to a radio run, and upon arrival at approximately 7:30 p.m., saw

appellant walking toward the house.  Alexander wanted to know if there was a

problem in the house and he identified himself as a resident.  Alexander gave the

front door key to Metropolitan Police Department Officer Gerald Dixon, who

unlocked the door.  The officers told appellant to wait outside, then they

entered the house, followed a blood trail upstairs, and found complainant Wiley

in an excited state.  The officers tried to calm her down, but when she saw

Alexander, who had entered the house and was standing behind the officers, she

began screaming, "He shot me," and pointing at appellant.

Officer Cole questioned Alexander, who then showed the officer a gun under

the bed in his bedroom.  No fingerprints were recovered from the gun, but

Metropolitan Police Department Sergeant Hogue testified that he detected that the

gun had an odor as if it had been recently fired.  Subsequently, Alexander was

taken to a police precinct and formally placed under arrest, after which he

signed an acknowledgment of having been read his Miranda rights.  He declined to

answer questions.

The defense presented Officer Dixon, who testified that he arrived at the

house about the same time as Officer Cole, and saw appellant going up the stairs

to the house.  The defense also called appellant's neighbors, who supported his
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contention that he was not at home at the time of the shooting.  One of the

neighbors also testified as to Alexander's reputation for truth and non-violence.

William Welch, an expert in firearms identification and fingerprinting, testified

that it was not possible to link bullet fragments depicted in Ms. Wiley's x-rays

with any particular gun, and that the "sniff test" performed by Officer Hogue was

an unreliable indicator of whether the gun had been recently fired.

Helleen Allen testified that she had been discussing work-related problems

with appellant away from the house at the time of the shooting.  She was

questioned about why she had not alerted the police to this fact previously.  

Appellant Alexander testified on his own behalf.  He contended that he was

not at the house at the time of the shooting, but rather was with Ms. Allen.

Alexander stated that he was stopping off at home to pick up some flyers to

distribute when he ran into the police and first learned of the shooting.  The

prosecutor questioned him about his silence as to alibi on the night of his

arrest.  

Alexander also described the difficulties between himself and complainant's

older son.  He explained that he had discovered a gun and drugs belonging to

complainant's son John in the attic of the house.  Alexander hid the gun and

discarded the drugs.  He testified that on the morning before the incident, he

had a confrontation with John, who was searching for the contraband.  The

government asked Alexander why he did not mention the discovery of the drugs and

gun to Ms. Wiley or to Juan Rivera, the godfather of John, who had visited the

house and had spoken with Alexander and John as a peacemaker after the contraband
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was discovered.

II.

Appellant first contends that the trial court erred by permitting the

government to question him about his failure to mention his alibi to the police

the night he was arrested.  The government responds by arguing that the

prosecutor's comments were limited to Alexander's silence before he was read his

Miranda rights and, in the alternative, that to the extent there was error it was

harmless in light of the government's strong case.

During the government's cross-examination of Alexander, the following

colloquy took place:

(Bench Conference.)

[PROSECUTOR]:  I thought it better to come to the bench
just to touch on this one matter before I got into it.
It's my understanding that night, Your Honor, that he
mentioned about the flyers, that's why he was home.  And
he never mentioned having been with Ms. Allen that night
to the police, and I'd like to get into that, if I can.
But I thought I ought to come to the Court first.

THE COURT:  Any reason why he can't --

[DEFENSE COUNSEL]:  Well, any discussion with all of
these people, it seems to me that what he didn't say,
might not have said.  He didn't tell the police about
that incident with John --

THE COURT:  If that's the only basis for your objection,
I don't see any reason why [the prosecutor] can't get
into it.  So, I'll allow it.

[PROSECUTOR]:  Thank you.
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(Open Court.)

BY [PROSECUTOR]:
. . .

Q  Now, you knew at the time that he was talking with you that
[complainant] had just accused you of doing the shooting, had
[sic] you not?

A  Yeah; yes, sir.
. . .

Q  Det. Witherspoon never asked you what you were doing
from the time you left work until you got to the house?

A  No.  No he did not.

Q  But yet he asked you about the flyers?

A  One of them asked me about flyers.  . . .

Q  Did you tell them that that's why you were home
early, was to pick up some flyers?

A  Yeah, Yeah.  Well, I -- yeah, I'm pretty sure I told
somebody that.  I don't know which one.

Q  But you never told them about Ms. Allen, did you?

A  They never asked about Ms. Allen or asked me.

Q  You're being accused of shooting somebody in the
head, you're allegedly with somebody else --

A  Yes.

Q  -- at the time that happens, the police are
confronting you, asking you about it, and you never
mentioned anything about Ms. Allen?

A  At that point, [complainant] was the only person
accusing me of shooting her in the head.  In fact,
everyone else --

Q  My question was, you never mentioned the fact that
you were with Ms. Allen at the time the shooting
occurred; is that correct?

A  That's correct.  . . .

Q  And isn't it because, that's because you were not
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with Ms. Allen?

A  I was with Ms. Allen.  Yes.  
. . .

(Recross Examination.)

BY [PROSECUTOR]:

Q  And at no time --

THE COURT:  Hold it.  What are you going to get into?
It's nothing new there.

[PROSECUTOR]:  About him going downtown, about whether
he's under arrest or --

THE COURT:  All right, I'll allow that.  Go ahead.

BY [PROSECUTOR]:

Q  And at no time did you ever tell them -- you were
arrested that [night], were you not?

A  Yes, I eventually was arrested.

Q  And at no time did you ever tell them you were with
Ms. Allen that night, at the time of the shooting?

A  No --

[DEFENSE COUNSEL]:  Your Honor --

THE COURT:  Is that an objection?

[DEFENSE COUNSEL]:  Yes.

THE COURT:  Overruled.

THE WITNESS:  Could you repeat that?

BY [PROSECUTOR]:

Q  At no time did you ever tell them you were with Ms.
Allen at the time of the shooting?

A  Well, after they had questioned me in the house,
after we got to the precinct, that's when they told me
I was under arrest.  At that time, I told them I wanted
to see an attorney.
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       We recognize that objections must be made with a reasonable degree of7

precision in order to give the trial judge an opportunity to consider the issue
raised, see Hunter v. United States, 606 A.2d 139, 144 (D.C.), cert. denied, 506
U.S. 991 (1992), but given the context in which defense counsel attempted to
object here, it was apparent that counsel took issue with the government's
attempt, immediately after the government brought out that appellant had been
arrested, to elicit from appellant testimony to the effect that he had not
mentioned being with Ms. Allen.  A Miranda warning must be given one who is
placed in custody before any further interrogation takes place.  Similarly, the
defense counsel began, albeit somewhat
inarticulately, to raise an issue about what appellant "didn't say, might not
have said" when the prosecutor first advised the trial court that he wished to
broach the subject of what appellant "never mentioned."  On this record we are
satisfied that we should regard appellant's objection to references to his post-
Miranda silence as having been preserved.  We note that the government does not
argue for application of the plain error doctrine.

[PROSECUTOR]:  No questions. [Emphasis added.]7

During closing, the prosecutor drew an inculpatory inference from Alexander's

silence:

The alibi.  And that's not a derogatory type term.
It is a legal defense, ladies and gentlemen.  The alibi
with Mrs. Allen.  He comes home.  He says he was with
Mrs. Allen all that time, right after -- just before, a
minute or so before he saw the police.  He comes into
the house.  "Get him away.  Get him away.  He's the one
that did it."

He knows at that moment he's being accused of
shooting her.  Does he say anything at all about, hey,
it's impossible.  I was with Mrs. Allen.  Just call her.
Just check it out.  The police could have called her
within an hour and said, hey, were you with Mr.
Alexander up until 7:30 or 7:35 today?  Absolutely
nothing.

And why?  We submit it's because she couldn't
cover for the time that he was in the kitchen shooting
her.  He had plenty of time with the police that night.
They took him down to the station and then they
eventually arrested him.  Never at the house, never on
the way down, at any time did he ever mention Mrs.
Allen.
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       Defense counsel did not attempt to object again when the prosecutor8

referred in closing argument to appellant's silence
regarding Ms. Allen, but instead attempted to answer the government's argument
in his own closing by stating that the defense had no obligation to disclose its
evidence to the government, and that if Ms. Allen had gone to the police her
testimony might never have been heard.  Objection to the summation presumably
would have been futile, as the questioning -- and thus implicitly comment on the
answers -- had been rule admissible.

All of a sudden, a year-and-a-half, almost two
years later, we find out he is allegedly with somebody.
[Emphasis added.]8

It is axiomatic that no inculpatory inference can be drawn from an

arrestee's decision to stay silent following Miranda warnings.

Silence in the wake of these warnings may be nothing
more than the arrestee's exercise of these Miranda
rights.  Thus, every post-arrest silence is insolubly
ambiguous because of what the State is required to
advise the person arrested.  Moreover, while it is true
that the Miranda warnings contain no express assurance
that silence will carry no penalty, such assurance is
implicit to any person who receives the warnings.  In
such circumstances, it would be fundamentally unfair and
a deprivation of due process to allow the arrested
person's silence to be used to impeach an explanation
subsequently offered at trial.

Doyle v. Ohio, 426 U.S. 610, 617-618 (1976); see Brecht v. Abrahamson, 507 U.S.

619, 630 (1993) ("due process is violated whenever the prosecution uses for

impeachment purposes a defendant's post-Miranda silence").  This court has

observed that "When the prosecution uses post-Miranda silence . . . to attack the

heart of the defense, the error is unlikely to be harmless."  Singleton v. United

States, 488 A.2d 1365, 1370 (D.C. 1985) (case turned on credibility contest

between appellant and complainant, so improper impeachment of appellant was not
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harmless error; citing Williams v. Zahradnick, 632 F.2d 353, 361 n.10, 363 (4th

Cir. 1980) (reversal is the norm for Doyle violations)); United States v.

Edwards, 576 F.2d 1152, 1155 (5th Cir. 1978) (same); Reid v. Riddle, 550 F.2d

1003, 1004 (4th Cir. 1977) (same).

The government argues that when taken in context, all of the prosecutor's

remarks referred to appellant's pre-Miranda silence, and that the prosecutor

therefore did not improperly impeach appellant regarding his post-Miranda

silence.  A reading of the above-quoted transcript passages, however, refutes the

government's argument.  The prosecutor, in questioning appellant and in closing,

repeatedly uses the terms "never" and "at no time" to describe appellant's

silence that night.  These are broad terms that do not limit the scope of the

comment or question to the pre-arrest or pre-Miranda time period.  The prosecutor

used language which, reasonably interpreted, extended not only to appellant's

failure to mention his alibi before he received his Miranda warning, but also

into the period after he received the warning.  The significance of appellant's

post-Miranda silence was therefore raised -- impermissibly -- by the prosecutor

at trial.

In the alternative, the government argues that any error was harmless.

However, like Singleton, supra, this case was in part a contest of credibility

between appellant and complainant.  Any impeachment of appellant, therefore,

could have an impact on the outcome of the case, and we have observed before that

improper post-Miranda silence impeachments that "attack the heart of the defense"

are "unlikely to be harmless."  Singleton, supra, 418 A.2d at 1370.  The
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       As was the case with respect to the issue of post-Miranda silence9

discussed above, we deal here only with the use of a defendant's silence for the
limited purpose of impeachment.

impermissible impeachment of appellant in this case cannot be viewed as harmless;

we will not engage in a contorted reading of the transcript to avoid the

consequence of the prosecutor's use of an impermissible argument.  This error

alone is sufficient to require reversal and remand of this action.  

III.

Because we reverse due to the violation of appellant's Miranda right to

silence, we need not reach the merits of appellant's other contentions.  In order

to provide guidance for any future trial of this case upon remand, however, we

will discuss certain other issues raised by appellant.

A.  Appellant's Pre-Miranda Silence

Although error in the admissibility of a defendant's pre-Miranda silence

regarding alibi is not necessarily prejudicial, there are certain issues

regarding the probative value of the silence that must be addressed before

drawing an inculpatory inference from that silence is permissible.  The trial

court must exercise its discretion in determining whether such silence can be

used to impeach a defendant's exculpatory testimony.9

The Supreme Court has held that "impeachment by use of prearrest silence

does not violate the Fourteenth Amendment."  Jenkins v. Anderson, 447 U.S. 231,
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240 (1980).  This court has recently noted that "when the accused has not been

informed of her right to remain silent because she has not yet been placed under

arrest, there is no constitutional bar to the use of her pre-arrest silence for

the purpose of impeachment."  Bedney v. United States, 684 A.2d 759, 766-767

(D.C. 1996).  However, there are limits to the use of pre-Miranda silence.

In the absence of the sort of affirmative assurances
embodied in the Miranda warnings, we do not believe that
it violates due process of law for a State to permit
cross-examination as to postarrest silence when a
defendant chooses to take the stand.  A State is
entitled, in such situations, to leave to the judge and
jury under its own rules of evidence the resolution of
the extent to which postarrest silence may be deemed to
impeach a criminal defendant's own testimony.

Fletcher v. Weir, 455 U.S. 603, 607 (1982) (appellant impeached with silence

after arrest but before Miranda warnings given).  Such limits are imposed because

"[i]f the Government fails to establish a threshold inconsistency between silence

at the police station and later exculpatory testimony at trial, proof of silence

lacks any significant probative value and must therefore be excluded."  United

States v. Hale, 422 U.S. 171, 176 (1975).  

In this jurisdiction, we have developed a procedure for determining whether

to allow pre-Miranda silence impeachment:

The pretrial statement to be admissible for impeachment
purposes should purport to address the facts surrounding
the commission of the alleged offense.  The prosecutor
. . . must apprise the trial court of the omitted facts
to be relied upon as showing inconsistency and the court
must consider whether such facts are sufficiently
material that the failure to have mentioned them amounts
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to inconsistency.

Hill v. United States, 404 A.2d 525, 531 (D.C. 1979).  The party wishing to

impeach has the burden of demonstrating that the "prior silence was probative for

credibility purposes."

In reviewing this record, we note appellant's argument that there was

nothing extraordinary or unnatural in his failure to mention his alibi because,

he claims, he did not feel that he was seriously under suspicion for committing

the crime.  Although this claim is undercut by testimony concerning the

complaining witness' reaction to his presence at the scene following the

incident, it raises an issue concerning the probative value of appellant's

silence.  The initial determination of whether appellant's omission was unusual

or unnatural, and therefore inconsistent with appellant's defense theory at

trial, is one of fact that must be made by the trial court.  See Hill, supra, 404

A.2d at 531.  We do not require that the trial court make explicit findings of

fact on this matter.  We simply note that it is the function of the trial court

to determine, as a subsidiary factual matter, whether pre-Miranda silence as to

alibi is probative of culpability before evidence of that silence is used for the

purpose of impeaching the credibility of the accused.

B.  Cross-Examination of Alibi Witness

During cross-examination of appellant's alibi witness, Ms. Allen, the

prosecutor elicited testimony from her regarding her failure to report to the

police that appellant was with her at the time of the incident.
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We have held that "a prosecutor may cross examine a defense witness

concerning that witness' failure to bring information to the police or prosecutor

where such questioning addresses the witness' credibility."  Morris v. United

States, 622 A.2d 1116, 1125 (D.C. 1993) (citing Cain v. United States, 532 A.2d

1001, 1005-1006 (D.C. 1987)).  Addressing a situation in which a defendant had

already been charged with an offense and furnished counsel, the United States

Court of Appeals for the District of Columbia Circuit commented:

[N]o inference can be drawn from the fact that a witness
did not go to the police when he learns they have made
an arrest of a defendant for a crime committed at a time
for which he can provide alibi testimony.  He might
reasonably presume that it was sufficient for him to
relate his knowledge to the attorney retained or
appointed to represent defendant.

United States v. Young, 150 U.S. App. D.C. 98, 102, 463 F.2d 934, 938 (1972).

Cross-examination of a defense witness regarding failure to come forward with

alibi testimony, therefore, is permissible only where the circumstances are such

that the witness' normal and natural course of conduct would have been to go to

the authorities and furnish the exculpatory information.  In the instant appeal,

the questioning was as follows:

(Cross-Examination)

BY [PROSECUTOR]:

Q  Okay.  Now, when did you learn that there had been a
-- he'd been charged with a crime during this period of
time he was supposed to have been with you?

A  I didn't know anything about that.  Mr. Alexander
wasn't at work for a couple of days.  And I had a call
from a lawyer.  And that's when I found out about it.
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Q  So that would be a couple of days later?

A  I would say maybe it was like a week later.
. . .

Q  And when that lawyer called you did you discuss with
him what had happened?

A  No.  He started to ask me questions about Mr.
Alexander.

Q  Was it about his being with you or was it just the
relationship that you two had, and I don't mean that in
any negative way, I mean how you knew each other?

A  He more so asked me did I know Mr. Alexander.  And I
told him, yes, I did.  And he just asked me was I with
him on that particular date.

Q  Did you go over the times at that particular point?

A  No we didn't.

Q  When did you next discuss your having been with Mr.
Alexander, then?

A  If I can remember, his lawyer set an appointment for
us to meet.
. . .

Q  Now, at that time did you set down and start
discussing times?

A  Yea, we did go over times.

Q  And then you learned that allegedly Mr. Alexander had
committed a crime or allegedly committed a crime while
he was with you?

A  Yea.  I asked him why he was asking me all these
questions.

Q  All right.  Well, after you found out that he was
supposedly with you when he was charged with committing
a crime did you then go down to the police department to
let the police know that he was with you at that time?

A  No, I didn't go to the police station at all.

Q  Okay.  So you didn't think it was important to tell
the police that, hey, he couldn't have done it, he was
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with me?

A  No, I didn't.  [Emphasis added.]

Clearly, the prosecutor attempted to use Allen's failure to approach the

authorities to impeach her credibility.  Unfortunately, trial defense counsel

failed to object to the prosecutor's questioning, and the issue comes to us under

the highly deferential rubric of ineffective assistance of counsel.  In any

future prosecution, the trial court should consider carefully on the record

before it whether the line of questioning at issue here is sufficiently probative

to justify in the face of objection its use in determining the witness'

credibility.

C.  Appellant's Silence as to Discovery of Drugs and Gun

At trial, defense counsel did not object when the government questioned

defendant as to why he did not mention to Mr. Rivera or complainant that he had

found, in the attic of the house, drugs and a gun belonging to complainant's

older son.

The hearing court determined that the failure to object constituted

ineffective assistance of counsel because "the record did not support an

inference that it would have been natural for defendant to disclose his findings

to [complainant] or Mr. Rivera."  See Hill, supra, 404 A.2d at 531 ("a failure

to assert a fact, when it would have been natural to assert it, amounts in effect

to an assertion of the nonexistence of the fact and constitutes a prima facie

inconsistency").  We agree with the hearing court's finding of ineffectiveness.
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       See Boykins v. United States, 702 A.2d 1242, 1250 (D.C. 1997) (lesser-10

included offense instruction is warranted when all elements of lesser offense are
included within the offense charged and there is a sufficient evidentiary basis
for the lesser charge).

In any future trial of this case the hearing court's ruling regarding appellant's

silence on this point should be brought to the trial court's attention so that

it may consider whether the record before it, if different from the record before

us, warrants a result different from that reached by the hearing court.

D.  Lesser-Included Offense Instruction

Appellant also contends that the trial court erred by instructing the jury,

over objection, on assault with a dangerous weapon as a lesser-included offense

of assault with intent to kill while armed.  Appellant was convicted of the

lesser-included offense and acquitted of the charge of assault with intent to

kill while armed.  Given the evidence that we summarized at the outset, the

lesser-included offense instruction was clearly appropriate, and appellant can

be retried on the lesser-included offense of assault with a dangerous weapon.10

IV.

For the reasons discussed above, the judgment on appeal is reversed and

remanded for a new trial.

Reversed and remanded.




