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GLICKMAN, 4ssociate Judge: The District of CdumbiaConsumer Protection ProceduresAct

affords a panoply of strong remedies, including treble damages, punitive damages and attomeys’

fees, to consumerswho are victimized by unlawful trade practices. In thiscasetwo consumers sued
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District Cablevision Limited Partnership (DCLP) under the Act on behalf of a class of cable
television service subscribers who, they alleged, paid illegally excessive late payment fees levied
by DCLP. Thetria court ruled that the causes of action were governed by athree-year statute of
limitations rather than afour-year statute asthe plaintiffs proposed. After ajury tria, the plaintiffs
obtained ajudgment against DCLPfor $3,414,411.00 in compensatory damages beforetrebling. In
asecond phase of thetrial, the jury awarded an additional $3,274,080.00 in punitive damages. The
trial court upheldthe plaintiffs’ cause of action under the Consumer Protection Procedures Act and
the jury’s compensatory damage award, but ruled that the evidence was insufficient to support
punitive or treble damages. Accordingly, the court set aside the punitive damagesaward. The court
also ruled that the plaintiffs were not entitled to prejudgment interest on their award. Finally, the
court awarded the plantiffs $425,916.25 in attorneys' fees. Both the plaintiffs and DCLP have

appealed.

Except in two significant respects, we affirmthetrial court’ srulings. Inagreement with the
trial court, we hold that the plaintiffs were entitled to invoke the Consumer Protection Procedures
Act to remedy DCLP sviolation, in charging a late fee, of common law requirements for a valid
liquidated damages clause. We also hold that DCLP was entitled, despite the invalidation of its
liquidated damages provision, to prove and recoup the actual damagesit sustained asaresult of late
paymentsby its subscribers. We agree aswdl with thetrial court’ sruling that the plaintiffs’ action
was governed by a three-year statute of limitations. Hence we uphold the jury’s determination of
compensatory damages. Wehold, however, that theplaintiff classisentitled to prejudgment interest
on those damages. Further, whilewe agree withthetrial court that the evidencewasinsufficientto

justify punitive damages, we hold that the plaintiff classis entitled to trele damages.



During the years relevant to this appeal, DCLP provided cable television service to over
100,000 subscribersinthe District of Columbiaunder thefranchise awarded by the Council pursuant
to the Cable Television Communications Act of 1981. See D.C. Code § 34-1213.01 (2001).
Subscribers entered into standardized contracts with DCLP under which they agreed to pay DCLP
a monthly fee for the level of cable service they selected. Subscribers also agreed to pay alae
charge or administrativefeeif they were latewith their payments, in an amount to be st from time
totimeby DCLP. DCLP s ostensible purpose in imposing this late fee was not merely to recover
thetime value of the delayed payments,i.e., DCLP scarrying costs, but more importantly to defray

the expenses tha DCLP incurred in its efforts to collect delinquent acoounts.

In 1990, DCLP unilaterally increased the late fee it charged its subscribers from $2.00 to
$5.00. The new fee was half the charge for basic cable service. DCLP did not base theincreaseto
$5.00 on any analysisor estimate of the costsit actually incurred or anticipated incurring asaresult
of late payment. In hearings before the District’s Office of Cable Television,'! DCLP's general
manager candidly acknowledged that the $5.00 | ate fee was not cost-based and explained that it was
designed simply to “motivate” subscribersto pay in atimely fashion. “Thewhole point,” according
to DCLP, was “that we would like them to pay assoon aspossible. . .. If thisisaway to facilitate

that payment, then that is exactly what we would likethemto do.” The Office of Cable Television

! The Office of Cable Television and Communicationsis the administrative agency created
in the Cable Television Communications Act of 1981 to regulate cable franchisees in the public
interest. See D.C. Code § 34-1206 (2001).
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expressed concerns that the increased late fee was not achieving this goal and was larger than
necessary to cover the administrative cost burden attributable to late payments. The Officedid not
insist that the fee be reduced, however. The Office also voiced concerns that DCLP's hills and
billing procedures in charging the late fee were confusing to its subscribers. In response to the
Office' s concerns, DCLP changed the format of its bills, but it kept the late fee at the $5.00 level.
At that level, the late chargewas comparableto what some cable service providers charged in other
localities, though it was higher than what most others charged. DCLP's late fee also was
significantly higher than thelatefeestypically charged by public utilitiesfor gas, electricand similar

services.

DCL P subsequently reported to the Officeof Cable Televisionthat it wascollecting revenues
of $1.2 million annually from | ate fee payments at the new $5.00 rate. Some twenty-five percent of

DCLP s subscribersincurred the $5.00 charge each month.

In November of 1994, Robert Bassin and Sherl Weems filed a class action lawvsuit in
Superior Court on behalf of al subscriberswho had paid DCLP s$5.001atefeein the preceding four
years. Mirroring the concerns previoudy raised by the Office of Cable Television, the plaintiffs
challenged DCLP's late fee practices as predatory in two main respects. First, they claimed that
DCLPviolatedtheDistrict of ColumbiaConsumer Protection ProceduresAct (“CPPA™), D.C. Code
8§ 28-3901-3911 (2001), by intentionally employing confusng and deceptive bills and billing
proceduresto mislead and mani pul ate subscribersinto paying late feesthat they did nat owe or could
haveavoided by paying their billsmore promptly. Second, theplaintiffsclaimedthat DCLPviolated

the CPPA, aswell asthe common law and the liquidated damages provision in the Sales Article of
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the Uniform Commercial Code, D.C. Code § 28:2-718 (2001), by imposing an exorbitant penalty
for late payment. The plaintiffs charged that the $5.00 fee was an illegal penalty and not a valid
liquidated damages provision because it bore no reasonabl e rel ationship to the anticipated or actual
losses that DCLP sustained on account of late-paying subscribers. Moreover, the plaintiffs
contended, the |l ate fee was misleading because DCLP did not disclose that its “ actual purpose” in
levying the fee wasto enhanceits revenues rather than to recover damageslegitimately attributable
to late payment. 1n addition to compensatory damages (disgorgement of accumulated |ate fees), the
plaintiffs sought an award under the CPPA of treble or punitive damages and attorneys’ fees and

COosts.

At trial, both sides presented extensive testimony and other evidence regarding DCLP's
billing practices and the costs that DCL P sustained when its subscribers did not pay their bills on
time. We need not recount that evidence in detail for the reader to understand the issues raised in
thisappeal. It suffices for present purposes to note that the validity of the $5.00 latefee primarily
turned on the amount and the reasonabl eness of the direct and indirect costs that DCL P incurred to
collect payments owed by delinquent subscribers? Although DCL P had not based the $5.00 charge

originally on any analysis or estimate of its anticipated costs, DCL P contended that the charge was

2 Whenits subscribersfailed to pay their bills on time, DCL P employed an escal ating series
of responses to secure payment. The collection processincluded an “automatic response unit” that
telephoned delinquent subscriberswith recorded messages, followup tel ephonecallsfrom employees
inthe collections department, the“ soft” disconnection of most (but not all) cable services combined
with amessage appearing on subscribers’ televisionsdirecting themto call DCLP, further reminder
telephone calls from DCLP employees, personal visits by DCLP employees to the homes of
delinquent subscribers to collect unpaid bills in person, and “hard” disconnections of al cable
service pending receipt of payment. Only when all these measures had been tried without success
did DCLP write an account off as a bad debt and turn it over to an outside collection agency.
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justified nonetheless by the collection costs it actually did incur. DCLP's accounting expert
calculated that these collection costsranged from $11.00 to $12.58 per late payer, or morethan twice
the $5.00 fee that DCLP had imposed. Theplaintiffschallenged DCLP s post-factum cost analyss
and countered with evidence that DCLP had incurred no collection costs at all in the majority of
cases because most delinquent subscribers paid their bills promptly after being assessed thelatefee,
before any collection efforts commenced in their cases. The sole cost that DCLP had incurred in
those cases, the plaintiffs contended, wasthe comparatively minimal cost of funds, which supported

amuch smaller average late fee than DCLP had charged?

In arguing that the liquidated damages provision intheir cable service contracts violated the
Uniform Commercial Code(U.C.C.) aswell ascommon law, theplaintiffssought toinvokethefour-
year statute of limitations provided in the Sales Article of the U.C.C. for breach of contract daims.
See D.C. Code § 28:2-725 (1) (2001). Before sending the caseto the jury, however, the trial court
ruled that while the U.C.C. governed the transactions generally (which DCLP disputed), the four-
year statute of limitations did not apply to the plaintiffs' causes of action. Rather, the court ruled,
the case was subject to the three-year limitations period provided in D.C. Code § 12-301 (8) (2001)

for actions “for which a limitation is not otherwise specially prescribed.”

Thejury’ sverdict wasmixed. Thejury rejected entirely the plaintiffs' claimthat DCLP had

® The plaintiffs presented expert testimony that afair rate of interest on overdue payments,
onethat many other companies charged, would have been in the range of 1% to 1.5% amonth (12%
to 18% annually). Asthe average DCLP subscriber’s monthly bill was around $50, this testimony
suggested that in most cases a cost-justified late charge would have been less than adollar.
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violated the CPPA by employing misleading billing practices.* Thejury agreed with the plaintiffs,
however, that DCLP's $5.00 late fee did not bear a reasonable relationship to the anticipated or
actual loss that DCLP was caused by late paying subscribers and so was not a valid liquidated
damagesprovision. Thejury found that DCLP had incurred actual costsattributableto late payment
of only $2.43 per delinquent subscriber —rather morethan the plaintiffs had acknowledged, but |ess
than half of what DCLP had charged and far less than what DCLP had claimed at trial. Coupled
withthetrial court’ sruling onthe applicable statuteof limitationsand certain other trial court rulings
that will be described momentarily, these findings translated into a compensatory damages award

to the plaintiff class of dightly over $3.4 million.

The jury further found that in charging the invalid $5.00 late fee, DCLP had acted
maliciously or outrageously so as to subject itself to punitive damages. Based on that finding, the
trial court decided to permit the jury to consider awarding either punitive or treble damages under
the CPPA. In making this decision, the court rejected both DCLP' s contention that itsimposition
of aninvalid late fee was not a violation of the CPPA and the plaintiffs’ contention that the CPPA
entitled them to elect to recel ve treble damages asan alternative to punitive damageswithout further
jury consideration. Following the receipt of evidence pertaining to DCLP s net worth ina second
phase of thetrid, the jury rejected the option of treble damages and awarded punitive damages of

nearly $3.3 million.

* In view of how the issue was presented to the jury, this finding did not address the
plaintiffs’ separate claim that the $5.00 | ate fee was intrinsically misleading in addition tobeing an
invalid penalty.
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In the aftermath of the jury’s verdict, both sides submitted post-trial motions. In deciding
those motionsthetrial court rendered key rulingsthat shaped the ultimate award and that are central
tothisappeal. The court set forth these rulings with care and clarity in written memorandathat we
havefound very helpful inresolving thisappeal. First, the court upheld thejury’ sdetermination that
the $5.00 late fee was not avalid liquidated damages provision and ruled that DCLP' s unilateral
imposition of the fee constituted an unfair trade practice within the meaning of the CPPA. Based
on thisruling, the cout awarded the plaintiff classover $425 thousand in attorneys’ fees, relief that
the CPPA made available to prevailing plaintiffs. Second, although the CPPA aso permitted the
award of punitive damagesin appropriate cases, the court ruled asa matter of law that the evidence
adduced at trial was insufficient to establish malicious or outrageous conduct on DCLFP' s part by
clear and convincing evidence. The court therefore set aside the jury’s $3.3 million punitive
damagesaward. The court’sruling that malice had not been shown also cleared theway for DCLP
to recoup itsactual late payment damages as measured by the jury’ s determination that $2.43 of the
late fee was cost-justified. The court therefore required DCLP to disgorge only the unjustified
excessportion, or 51.4 percent,’ of thelatefeerevenuesit had collected instead of theentire amount;
as a consequence, the compensatory damages award was $3.4 million rathe than nearly twice that
amount. Third, and finally, the court denied prejudgment interest on the compensatory damages

award.

In sum, the monetary judgment in favor of the plaintiff class consisted of compensatory

damages plus attorneys’ fees and costs, and totaled approximately $3.85 million.

5 ($5.00 - $2.43) / $5.00 = .514.
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On appeal, DCL P doesnot challenge thejury’ s determination that the $5.00 | ate fee was not
avalid liquidated damages provision, and hence DCL P does not seek to overturn the $3.4 million
compensatory damagesaward. For their part, the plaintiffsdo not challengethejury’ sdetermination
that the costs that DCLP actually incurred on account of late payments would have justified alate
feeamounting to $2.43. Nor do the plaintiffs seek to overturnthejury’ srejection of their claim that
DCLP s hilling practices (aside from the imposition of the late fee itself) were misleading and
violated the CPPA. Thereforewetakethosejury determinationsasagiven, and asthe starting point

for our review o the challengesthat the parties do make in this court.

DCLP contendsthat thetrial court erred inruling thatitsimposition of aninvalid latefeewas
actionable under the CPPA and thet the plaintiffs could recover their attorneys fees under that

statute. We reject these contentions and affirm both rulings.

The plaintiffs raise several issues. They contend that the trial court erred in refusing to let
them elect to recelve treble damages under the CPPA in lieu of punitive damages, and in setting
aside the punitive damages award after the jury found that DCLP s conduct was malicious and
outrageous. The plaintiffsfurther contend that the court erred in allowing DCL Pto recoup its actual
damages, i.e., in failing to require DCLP to disgorge al the late fee revenuesit collected. Finaly,
the plaintiffs contend that the court erred in refusing to apply the U.C.C.’s four-year statute of
limitations for breach of contract actions, and in refusing to award prejudgment interest. Wehold

that the CPPA entitled the plaintiffsto an award of treble damages. We also agreewiththe plaintiffs
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that prejudgment interest was acomponent of their damagesthat should have beenincludedin their

award before trebling. We reject the plaintiffs’ other contentions

A. Violation of the Consumer Protection Procedures Act

Thetrial court concluded that DCLP sunilateral imposition on consumersof a$5.00 latefee
was actionable under the CPPA either as a trade practice that vidated common law and U.C.C.
requirements for a valid liquidated damages provision® or, alternativdy, as an implicit
misrepresentation to consumers in violation of the CPPA itsdf’ that the fee reflected a good faith
attempt to estimate in advance the damages that DCL P would sustainfrom | ate paymert of itsbills.
Challenging both rationales, DCL P arguesthat theSales Article of the U.C.C. does not apply to the

saleof cabletelevision services® and that any question of animplicit misrepresentation should have

® Thetrial court assumed that the CPPA would not apply to aliquidated damages provision
that was* bilaterally arrived at inan arms-length businesstransaction” merely becausethe provision
failed to meet U.C.C. or common law requirements. “But,” the court explained, “ that is not the case
before us’:

Instead, we have a lae fee unilaterally imposed pursuant to an
adhesive contract where, notwithstanding that actual damages were
ascertainablethrough historical costs, no effort whatsoever wasmade
to forecast those damages. Thiswas admittedly a minatory late fee,
imposed by a licensed monopoly without any reflection upon costs.

" D.C. Code § 28-3904 (€) makes it an unlawful trade practice under the CPPA for any
person to “misrepresent asto amaterial fact which hasatendency to mislead.” See also D.C. Code
§ 28-3904 (f), which makes it unlawful to “fal to state a material fact if such falure tends to
mislead.”

® Citing in particular Kaplan v. Cablevision of Pa., Inc., 671 A.2d 716, 724-25 (Pa. Super.
Ct. 1996), DCLP contends that the cable services it sold were not “goods’ within the meaning of
(continued...)
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been submitted to the jury and not dedded as a matter of law by the court.®

We do not reach DCLP s specific arguments, and we express no opinion on their merits. It
isimmaterial whether the late fee violated the U.C.C.’ sliquidated damage provision or the CPPA’s
prohibition against misrepresentations. Thelatefeeviolated therulesof the District’ scommon law.
That violation was asufficient predicate by itself for DCLP sunilateral imposition of the late fee on

its subscribers to be actionable under the CPPA.

“The Consumer Protection Procedures Act is a comprehensive statute designed to provide
procedures and remedies for a broad spectrum of practices which injure consumers.” Atwater v.
District of Columbia Dep 't of Consumer & Reg. Affairs, 566 A.2d 462, 465 (D.C. 1989). Whilethe
CPPA enumerates a number of specific unlawful trade practices, see D.C. Code 8§ 28-3904, the
enumeration is not exclusive. See Atwater, 566 A.2d at 465. A main purpose of the CPPA isto
“assurethat ajust mechanism existsto remedy a// improper trade practices.” D.C. Code § 28-3901
(b)(1) (emphasis added). Trade practices that violate other laws, including the common law, dso
fall withinthe purview of the CPPA. See Atwater, 566 A.2d at 465-66 (citing D.C. Code § 28-3905
(b)); accord, Osbourne v. Capital City Mortg. Corp., 727 A.2d 322, 325-26 (D.C. 1999) (“[T]he

CPPA’ sextensive enforcement mechanismsapply not onlyto theunlawful trade practicesproscribed

§(...continued)
D.C. Code § 28:2-102 (2001) and hence not within the scope of the Sales Article.

® See footnote 4, supra. DCLP contends that it was not required to make an advance
estimate of damages for itsliquidated damages provision to bevalid, that it had no duty to disclose
its failure to make such an advance estimate, and that a factual dispute existed over whether it had
made an adequate advance estimate of |late payment damages. There may have beenfactual issues
as well surrounding the question of the materiality of the alleged implicit misrepresentation.
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by § 28-3904, but to all other statutory and common law prohibitions.”).

The CPPA provision pursuant to which the plaintiffs sued DCLP was former D.C. Code §
28-3905 (k)(1) (1996). That section read as follows:

(k)(1) Any consumer who suffers any damage as a result of
the use or employment by any person of a trade practice[*] in
violation of alaw of the District of Columbiawithin the jurisdiction
of the Department [of Consumer and Regulatory Affairs| may bring
an action in the Superior Court of the District of Columbiato recover
or obtain any of the following:

(A) treble damages;

(B) reasonableattorneys’ fees,

(C) punitive damages;

(D) any other relief which the court deems proper.[*]

' Theterm “tradepractice” isdefined in the CPPA to mean “any act which does or would
create, ater, repair, furnish, make available, provide information about, or, directly or indirectly,
solicit or offer for or effectuate, asale, lease or transfer, of consumer goodsor services.” D.C. Code
§28-3901 (a)(6). Itisundisputed that the term encompasses a cable television service contract and
any provision for liquidated damages that such a contract might contain.

1 D.C. Code § 28-3905 (k)(1) has been amended and now reads as follows:

(K)(1) A person, whether acting for the interests of itself, its
members, or the general public, may bring an action under this
chapter in the Superior Court of the District of Columbia seeking
relief from the use by any person of atrade practicein violation of a
law of the District of Columbia and may recover or obtain the
following remedies:

(A) treble damages, or $1,500 per violation,

whichever is greater, payable to the consumer;

(B) reasonableattorney’ s fees,

(C) punitive damages;

(D) aninjunction against the use of the unlawful trade

practice;

(E) in representative actions, additional relief as may

be necessary to restore to the consumer money or

property, real or personal, which may have been

acquired by means of the unlawful trade practice; or

(continued...)
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Inasmuch as the Department’ s jurisdiction extended to trade practices that violated “any statute,
regulation, rule of common law, or other law, of the District of Columbia,” D.C. Code § 28-3905
(b)(2) (emphasisadded), the plaintiffscoud predicate thar CPPA action on DCLP sviolation of the

common law.

The common law views liquidated damages clauses with agimlet eye. Such clauses may
serve valuable purposes, as where actual damages are likely to be difficult to quantify in the event
that the contract is breached.” When a liquidated damages provision is the product of fair arm’s
length bargaining, particularly between sophisticated parties, common law suspicions may be eased
and more latitude may be afforded the contracting partiesto agree as they wish on the remediesfor
breach. See, e.g., Wilmington Trust Co. v. Aerovias de Mexico, S.A. de C.V., 893 F.Supp. 215, 218
(S.D.N.Y. 1995) (“Relevant tothisinquiry isthe sophistication of the partiesand whether both sides
were represented by able counsel who negotiated the contract at arms length without the ability to

overreach the other side.”). But where there is a disparity of bargaining power and one party

*(...continued)
(F) any other relief which the court deems proper.

12 See, e.g., Leeber v. Deltona Corp., 546 A.2d 452, 455 (Me. 1988) (noting that liquidated
damages function “as an economical alternative to the costly and lengthy litigation involved in a
conventional breach of contract action,” and that “[ €] fforts by contracting partiesto avoid litigation
and to equitably resolvepotential confliasthrough the mechanism of liquidated damages should be
encouraged.”). As the court stated in Wassenaar v. Panos, 331 N.W.2d 357, 362 (Wis. 1983),
“considerations of judicial economy and freedom of contract favor enforcement of stipulated
damages clauses.” Such clauses enable the contracting parties to control their exposure to risk,
achieve economic efficiency, avoid the uncertainty, delay, and expense of thejudicial process, and
“correct what the parties perceive to be inadequate judicial remedies by agreeing upon aformula
which may include damage elementstoo uncertain or remoteto be recovered under rulesof damages
applied by the courts.” Id.
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unilaterally imposes a liquidated damages provision in an adhesive contract, the skeptiasm
(bordering, it has been suggested, on outright hostility) shown by the common law to liquidated
damagesis at its height. And when this set of circumstances occursin a consumer cortext, itisa
natural subject for consumer protection legislation such asthe CPPA. Cf. Weber, Lipshie & Co. v.
Christian, 60 Cal. Rptr. 2d 677, 681 (Cal. Ct. App. 1997) (noting that California law imposes

“stricter requirements” for liquidated damages clauses in consumer transactions).

For aliquidated damages clause to be valid and enforceable, and not void as apenalty, the
common law insists that “the liquidated damages must not be disproportionate to the level of
damages reasonably foreseeabl e at the time of the making of the contract.” Council v. Hogan, 566
A.2d 1070, 1072 (D.C. 1989). “[A]greementsto pay fixed sums plainly without reasonablerelation
to any probable damage which may follow a breach will not be enforced.” Order of AHEPA v.
Travel Consultants, Inc., 367 A.2d 119, 126 (D.C. 1976) (citation omitted). Wherethe liquidated
damagesprovisionis” designed to makethedefault of the party againstwhom it runsmore profitable
to the other party than performance would be, it will be void as a pendlty.” Id. And “[w]hen a
contract specifies a single sum in damages for any and all breacheseven though it is apparent that
all are not of the same gravity, the specification is not areasonabl e effort to estimate damages; and
when in addition the fixed sum grealy exceeds the actual damageslikely to be inflicted by aminor
breach, its character as a penalty becomesunmistakable.” Lake River Corp. v. Carborundum Co.,

769 F.2d 1284, 1290 (7th Cir. 1985)."

¥ The sameprinciplesareincorporated in the Sales Article of theU.C.C. D.C. Code § 28:2-
718 (1) provides:

(continued...)
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Thejury found that the $5.00 late feein this case fell “withinthe gravitationd field of these
principles.” Id. DCLP does not contest that finding, and like the trial court, we accept it as both
binding and supported by the evidence. The $5.00 charge was not shockingly disproportionate to
theaveragelossof $2.43 that DCL Pincurred from adelayed payment, but the jury reasonably could
find that the charge was arbitrary, excessive, and designed in such away that it took advantage of
many thousands of individual consumers and made their cumulative defaults millions of dollars
more profitable to DCL P than their timely peformance would have been. Accepting the full $5.00
late fee as an imposition on consumers that was void and unenforceable under the common law of
the District of Columbia, we hold that consumers could invoke the CPPA to challenge that

imposition as an unlawful trade practice.

DCLP contends, however, that the plaintiff class did not “ suffer any damage as aresult of”
DCLP semployment of theinvalid latefee asrequired by former D.C. Code 8 28-3905 (k)(1). Such
consequential damage was a “condition precedent” to bringing suit under the CPPA. Beard v.
Goodyear Tire & Rubber Co., 587 A.2d 195, 204 (D.C. 1991). DCLFP's position is that “the
plaintiffs cannot prove actual injury caused by DCL P’ s conduct, because they could have avoided
any injury by paying their billson time.” Thisis not persuasive; whether the plaintiffs could have

avoidedinjury by paying ontimeisadifferent question fromwhether theillegitimate latefeeinjured

13(....continued)
Damages for breach by either party may be liquidated in the
agreement but only at an amourt which isreasonable in the light of
the anticipated or actual harm caused by the breach, the difficulties of
proof of loss, and the inconvenience or nonfeasbility of otherwise
obtaining an adequate remedy. A term fixing unreasonably large
liquidated damagesis void as a penalty.
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them after they failed to pay on time. The fact that the members of the plaintiff class were
delinquent in paying their bills did not make them fair gamefor overreaching trade practices. Once
they were delinquent, classmemberswereobligated to pay thelatefeetoretain their cabletelevision

service, and DCLP caused them actual injury by overcharging them.*

B. Treble and Punitive Damages

The CPPA permitted the plaintiffsin this case to sue to obtain “any of the following: (A)
trebledamages; (B) reasonable attorneys' fees; (C) punitive damages; (D) any other relief whichthe
court deems proper.” See D.C. Code 8§ 28-3905 (k)(1). Viewing treble damages as a species of
punitive damages, and subject to the same proof requirements, thetrial court refused toaward treble
damages to the plaintiff class automatically. Instead the court allowed the jury to decide, in its
discretion, whether to award treble damages or punitive damages in whatever amount it saw fit.
After the jury chose the latter aternative, the court set aside the punitive damages award for
insufficient evidence. This left the plaintiff class with neither treble nor punitive damages. We
agree with thetrial court that the evidence was insufficient to entitle the class to punitive damages.
However, based on our review of the statutory language and itslegidlative history, we conclude that

the class was entitled to atrebling.

Punitive damagesare*“aform of punishment.” Jonathan Woodner Co. v. Breeden, 665 A.2d

¥ DCLP salternative claimthat the plaintiffs did not establish actual or reasonablereliance
on DCLP sviolation of the CPPA strikes us as being equally unpersuasive. The plaintiffs pad the
excessive late fee.
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929, 938 (D.C. 1995). Their purpose is “to punish unlawful conduct and to deter its repetition.”
Daka, Inc. v. Breiner, 711 A.2d 86, 98 (D.C. 1998). Punitive damages are, accordingly, to be
awarded only in cases of outrageous or egregious wrongdoing where the defendant has acted with
evil motive, actual malice, or inwillful disregard for therights of the plaintiff. See id. at 98-99. So,
for example, in the absence of “grossfraud” or comparable wrongdoing, proof of evenintentional
mi srepresentation may not sufficeto justify punitivedamages. See Boynton v. Lopez, 473 A.2d 375,
377-78 (D.C. 1984). To obtain an award of punitive damages, moreover, the plantiff must prove
egregious conduct and the requisite mental state by clear and convincing evidence.”® See Jonathan
Woodner Co., 665 A.2d at 938. These requirements apply to punitive damages sought pursuant to
the CPPA. See Osbourne, 727 A.2d at 326. Indeed, given the ready availability of treble damages
under the CPPA (as we shall see shortly), there is all the more reason to insist that the usual

conditions for awarding punitive damages not be waived.

Weagreewiththetrial court’ sanalysisthat the evidencewasinsufficient under theforegoing

standards to support the jury’s award of punitive damagesin this case.’® After fixing itslatefee at

> Thus, the standard instruction in thisjurisdiction tellsthejury that it “may award punitive
damagesonly if the plaintiff has proved with clear and convincing evidence: (1) that the defendant
acted with evil motive, actual malice, deliberate violence or oppression, or with intent toinjure, or
in willful disregard for the rights of the plaintiff; and (2) that the defendant’s conduct itself was
outrageous, grossly fraudulent, or recklesstoward the safety of the plaintiff.” STANDARDIZED CiviIL
JURY INSTRUCTIONS FOR THE DisTRICT OF CoLumBIA, No. 16.01 [1].

'® The coreof thetrial court’ sanalysisiscontained inthefollowing excerpt from itsopinion
disposing of post-trial motions:

That defendant imposed an improper |ate fee without regard

to its costs does not evidence that it did so in a malicious or

unprincipled manner. It could have equally done so out of ignorance
(continued...)
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$5.00, DCLP openly acknowledged to the administraive agency responsible for regulating cable
television services in the District of Columbia that the amount of the fee was not cost-based, but
instead was designed to deter delinquencies. That was a legitimate business goal even if DCLP
overstepped the boundsin pursuing it. Although the Office of CableTelevision questioned thelate
fee, the Office did nat challenge its legality. Moreover, while the amount of the late fee proved to
be too high to meet the test for avalid liquidated damages provision, it was not wholly out of
proportionto what thejury found to be alegitimate charge or to what other cabletelevision providers

charged.

Trebledamagesareadifferent story. Statutory provisionsfor doubleor treble damagesoften

do serve the same penal purposes as punitive damages. See Beard, 587 A.2d at 203 (stating the

19(....continued)

of the law which, athough irrelevant to compensatory damages,
militates against an evil intent and punitive damages. Indicative of
an untutored and innocent mind is the guilelessness with which
defendant’ sgeneral manager in 1991 admitted at the OCT [Office of
Cable Television] annual review that the late fee was not cost based
but, instead, was aimed at assuring prompt payment by subscribers.
“Where an act, though wrongful initself, is committed in the hones
assertion of a supposed right . . . , there is no ground on which
punitive damages can be awarded.” (Citations omitted.)

Further, the evidence disclosed amixed picture of latefeesin
the cable industry with some companies chargng five dollars while
others assessed a lesser amount. While an industry standard cannot
control the determination of the reasonableness of such acharge, as
the jury was instructed . . . , the fact that defendant’s charge was
comparableto that charged by some other companiesisindicative of
its not being whimsical or unscrupulous. (Citations omitted.)

The trial court also took into account the jury’s rejection of the plaintiffs' other claims of
abusive billing preacticeson DCLP' s part.
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genera rule of thumb that statutes “which provide for sanctions disproportionate to the violations
or to the damage done, are penal in nature and must be strictly construed”). When the award of
multipledamagesisintended to serve penal purposes, it isasubstitute for punitive damages, and the
same or similar proof requirements usudly must be satisfied. See, e.g., Barth v. Canyon Cty., 918
P.2d 576, 581 (1daho1996) (“In the cases where treble damagesare a penalty, the Court insists that
the plaintiff show that the defendant acted maliciously, wantonly, or oppressively (i.e., inbad faith)
beforethe Court will awardtrebledamages.”); Harris v. Manor Healthcare Corp., 489 N.E.2d 1374,
1379(111. 1986) (“[W]eagreewith the partiesthat thetreble-damages provision of the Actispunitive
in nature, and that recovery of both treble damages and common law punitive damageswould, under
the circumstances of thiscase, constitute adoublerecovery for asingleinjury.”) (citations omitted);
John Mohr & Sons, Inc. v. Jahnke, 198 N.W.2d 363, 368 (Wis. 1972) (holding that punitive damages
may not be awarded in addition to statutory treble damages; “[o]ur court has long taken the view
[that] a statute creating a cause of adion for treble damages is punitive in nature to the extent
damages above the actual damages are recovered and the statute must be strictly construed”). See
generally 22 AM. JUR. 2D Damages 8 816 (1988); LisaK. Gregory, Annotation, Plaintiff’s Rights
to Punitive or Multiple Damages When Cause of Action Renders Both Available, 2 A.L.R. 5th 449

(1992).

Ontheother hand, multiple damagesprovisionsmay be enactedto serveremedial rather than
punitive purposes, such as ensuring full compensation or encouraging private enforcement of the
law:

Specifically, some double or treble damages statutes, and also

specified “civil penalties,” are intended to provide a kind of
liquidated damages for actual lossesthat cannot be proved or that are
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otherwise unrecognized by the law. Some may be intended to offer

the carrot of multiplied damages as an inducement to sue on issues of

publicimportance whichmight otherwisebe financially unattractive

to lawyers or litigants.
1DAN B. DoBBs, LAw OF REMEDIES 8§ 3.12 at 543-44 (footnotes omitted) (2d ed. 1993) (hereafter,
“DoBBs, LAw oF REMEDIES”). For example, the Supreme Court has explained that two prominent
federal trebledamages provisions serve these non-punitive goals:

Both RICO and the Clayton Act are designed to remedy economic

injury by providing for the recovery of treble damages, costs, and

attorney’ s fees. Both statutes bring to bear the pressure of “private

attorneys general” on a serious nationd problem for which public

prosecutorial resources are deemed inadequae; the mechanism

chosen to reach the objectivein both the Clayton Act and RICOisthe

carrot of trebledamages.
Agency Holding Corp. v. Malley-Duff & Assocs., Inc. 483 U.S. 143, 151 (1987). When treble
damages are awarded for remedial purposes, they are not a substitute for punitive damages and the
heightened proof requirementsfor punitive damagesdo not apply."” Becausethetwo typesof award
serve different purposes, some statutes dlow both treble and punitive damagesto be assessed in
appropriate cases. See, e.g., Aronson v. Creditrust Corp., 7 F.Supp.2d 589, 594 (W.D. Pa. 1998)
(holding that Pennsylvania s unfair trade practices and consumer protection law alows award of
trebledamages and punitive damages); Toyota of Florence, Inc. v. Lunch, 442 S.E.2d 611, 616 (S.C.
1994) (upholding award of double damages and punitive damages where statutorily authorized); cf.

Equitable Life Leasing Corp. v. Abbick, 757 P.2d 304, 307 (Kan. 1988) (upholding imposition of

7 Thiscourt hasexperiencewith statutesthat authorized trebledamageswithout the showing
required for punitive damages. See Interstate Gen. Corp. v. District of Columbia Rental Hous.
Comm’n, 501 A.2d 1261, 1264-65 (D.C. 1985) (holding that the Rental Housing Act of 1977
authorized treble damages without regard to willfulness or bad faith on the part of the defendant
landlord); see also Jerome Mgmt., Inc. v. District of Columbia Rental Hous. Comm’n, 682 A.2d 178,
185 (D.C. 1996) (noting that the more recent version of Rental Housing Act conditions the award
of treble damages on a showing of bad faith).
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civil penalty and punitive damages under K ansas consumer protection statute, where purposeof civil

penalty is to encourage enforcement by consumers acting as private attorneys general).*®

In D.C. Code § 28-3905 (k)(1), treble damages evidently serve a remedia rather than a
punitive purpose because the statute expressly statesthat both treble damages and punitive damages
areavailable. “Theword ‘any, together with theabsence of the word ‘or’ between [the remedial]
options(A) through (D) [informer § 28-3905 (k)(1)], indicatesthat courts may award any oneor any
combination of thelisted remedies.” Williams v. First Gov’t Mortg. and Investors Corp., 225 F.3d
738, 745, 343 U.S. App. D.C. 222, 229 (2000). Thelegdlative history of the statute confirms that
treble damages and punitive damages were intended to serve different purposes and are both
recoverable. According to the report on the bill that became the CPPA,

Treble damages and reasonable attorneys' fees are recoverable in
order to encourage the private bar to take such cases. Punitive
damagesare al so recoverable, and the standards the courtswould use
in determining them are the amount of actual damages awarded, the
frequency, persistence, and degree of intention of the merchant’s

unlawful trade practice, and the number of consumers adversdy
affected.

'8 Professor Dobbs agrees with the principleunderlying these cases and adds a worthwhile
(and, for the present case, pertinent) caveat:

If the treble damage or civil penalty statute is not punitive but has a
purely remedial purpose not served by punitive damages, then
presumably both the statutory and the common |aw punitive damages
award would be permissible. But even here, punitive damages may
be denied under a statutory cause of action if the statute sets up a
comprehensive remedial scheme and makes no mention of punitive
damages, because such a statute generates a negative inference.

1DoBBs, LAw oF REMEDIES 8§ 3.12 at 546 (footnotes omitted). The CPPA setsup a“comprehensive
remedial schemé’ and explicitly mentions punitive damages along with treld e damages.
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REPORT oF THE CouNciIL oF THE DisTRICT oF CoLuMBIA, COMMITTEE ON PUBLIC SERVICES AND
CONSUMER AFFAIRS, ON BiLL 1-253, “The District of Columbia Consumer Protection Procedures

Act” at 23 (March 24, 1976).°

Since the purpose of treble damages under the CPPA is remedial rather than punitive, the
plaintiffsin this case were entitled to an award of treble damages without the showing of egregious
conduct and malice required for punitive damages. We agree with the Williams court that “[o]nce
it is established that a consumer [has] auffered any damage, the CPPA authorizes courts to treble
damages without further findings.” 1d., 225 F.3d at 745, 343 U.S. App. D.C. at 229 (interna

guotation marks omitted).

It remainsto consider what damages were to be trebled in this case. We must resolve three

issues: the applicable statute of limitations, DCLP sright to recoup its proven actual damages, and

the availability of prejudgment interest as a componert of damages.

C. Issues Affecting the Computation of Plaintiffs’ Damages

1. Statute of Limitations.

¥ Theword “or” now appearsin thelisting of remediesin the current version of the statute,
see D.C. Code 8§ 28-3905 (k)(1)(E), quoted in note 11, supra. However, the Council anended D.C.
Code § 28-3905 (k)(2) in 2000 to state specifically that “[t]he remedies or penalties provided by this
chapter are cumulative. .. .” Therevisions of the statute do not cause us to doubt the conclusions
we reach about the former version.
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The Sales Article of the Uniform Commercial Code contains a four-year statute of
limitations. D.C. Code § 28:2-725 (1) (2001) providesthat “[a]n action for breach of any contract
for sale must be commenced within four years after the cause of action hasaccrued.” DCLP argued,
and the trial court agreed, that this provision isinapplicable to the plaintiffs causes of action and
that, instead, D.C. Code § 12-301 (8) (2001) applies. That statute supplies athree-year limitations

period for all actions “for which alimitation is not otherwise specially prescribed.”

We agree with DCLP and the trial court. We need not settle the debate over whether the
SalesArticleof the U.C.C. appliesgenerally to cabletel evision service contracts. See note 8, supra.
Regardlessof the answer to that question, the four-year statute of limitationsin the Sales Articleis
inapplicablebecausethe plaintiffsdid not suefor “breach” of any contract. The hornbook definition
of the term “breach of contract” is “an unjustified failure to perform all or any part of what is
promised in acontract.” Fowler v. A & A Co., 262 A.2d 344, 347 (D.C. 1970) (internal quotation
marks and citation omitted). The plaintiffs did not contend that DCL P breached its contracts with
them by charging the $5.00 |ate fee; they merely sought to invalidatethat charge andrecover sums
they had paid. The plaintiffs' claims therefore were not governed by the statute of limitations for
breach of contract actions. Asthose claimsalso werenot “specially” governed by any other statute

of limitations, the residual clause of D.C. Code § 12-301 (8) applied.

2. Recoupment

The plaintiffs contend that the trial court erred in allowing DCLP to keep a portion of the

invalid late fees that it collected ($2.43 out of every $5.00 payment). The plaintiffs argue that the
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court should have required DCLP to disgorge the late fees in their entirety because the late fee
provisionwasvoid. Tothecontrary, weholdthat thetrial court correctly permitted DCLPto recoup
what thejury determined (and what the plaintiffs do not dispute) were DCL P sactual damages. We
further hold that it is the net figure rather than the gross figure — i.e., the amount of the plaintiffs
overpayment rather than the full amount of the late fees that they paid — that is subject to trebling

under the CPPA.

It istrue that an exorbitant liquidated damages provision is void and will not be enforced.
Where exorbitant liquidated damages have been collected, disgorgement istherefore an appropriate
remedy. But the invalidation of a contractual liquidated damages provision does not deprive the
non-breaching party of aremedy for the other party’s breach of the contract. The non-breaching
party isentitled to prove and recover —or recoup, if it isthe defendant —its actual damages. See H.J.
McGrath Co. v. Wisner, 55 A.2d 793, 796 (Md. 1947) (“[I]t does not follow [from invalidation of
liguidated damages] that the defendant was precluded from showing damages by way of
recoupment.”); see also Lake River Corp., 769 F.2d at 1292 (* The parties did not contract explicitly
with reference to the measure of damages if the agreed-on damage formulawasinvalidated, but all
this means is that the victim of the breach is entitled to his common law damages.”) (citing
RESTATEMENT (SECOND) OF CONTRACTS 8 356, cmt. a (1981)); Kingston Constructors, Inc. v.
WMATA, 930 F. Supp. 651, 656 (D.D.C. 1996) (“Wherealiquidated damage clauseisstridken, only

actual damages may be recovered.”).

Thejury foundthat DCL P’ sactual damagesamounted to $2.43 per late payment, presumably

on the premise, not challenged here, that subscribers contractually obligated themselves to pay a
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reasonablecharge to reimburse DCLP for its collection costs if they failed topay ontime.*® DCLP
was entitled to recoup its actual damages; to put it differently, the plaintiffs net damages were not
thetotal amount of the late feesthey paid, but only the unjustified excess portion thereof ($2.57 per
|ate payment). See Burch, 732 A.2d at 901 (awarding damages representing the difference between
the invalid late fees that the plaintiff paid to the defendant cable television service and the

defendant’ s actual damages sustained as aresult of late payments).

TheCPPA entitlesthe plaintiffsto threetimesthe actual damagesthey sufferedfromDCLP's
wrongful condud. Asarecoupment of damages intrinsic to the late payments rather than a setoff
of anextrinsicclam,” DCLP srecovery isdeducted fromtheplaintiffs grossdamagesbeforerather
than after trebling. So, for example, when acompany isvictimized by price-fixing, itsdamagesthat
may betrebled are not the total priceit paid, but rather the overcharge. See Burlington Indus., Inc.

v. Milliken & Co., 690 F.2d 380, 385 (4th Cir. 1982) (“Plaintiffs are entitled to recover the

2 Cf. United Cable Television of Baltimore Ltd. P’ship v. Burch, 732 A.2d 887, 892 (Md.
1999) (invalidating cable company’s $5.00 late fee as a penalty and holding that contract did not
entitlecompany to recover costs of collection, but only the amount promised to be paidplusinterest
at the lawful rate from the due date to the date of judgment).

! The Supreme Court of Wisconsin concisely stated the difference between a setoff and a
recoupment as folows:

A setoff is a demand which the defendant has against the plaintiff,
arising out of atransaction extrinsic to the plaintiff’ s cause of action.
... A recoupment, on the other hand, isareduction or rebate by the
defendant of part of the plaintiff’s claim because of aright in the
defendant arising out of the same transaction.

Zweckv. D P Way Corp., 234 N.W.2d 921, 925 (Wis. 1975). See Griffithv. Butler, 571 A.2d 1161,
1164 (D.C. 1990) (discussing setoff); Lofchie v. Wash. Square Ltd. P’ship, 580 A.2d 665, 667-68
(D.C. 1990) (discussing recoupment).
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overcharge stemming from theillegal combination—i.e., the difference between the prices actually
paid and the prices that would have been paid absent the conspiracy.”) Where the victimized
company had reduced some of its damages by obtaining a price reduction in the form of kickbacks,
“these savings[too] were properly deducted from the damageaward beforetrebling.” Id. at 387-88.
Similarly, when an employee sued under the Fair Labor Standards Act to recover double damages
for being paid insufficient wages, the Second Circuit calculated the wages due and then subtracted
the wagesthat had been paid before applying the multiplier. See Tran v. Alphonse Hotel Corp., 281
F.3d 23, 35 (2d Cir. 2002).* So heretoo, it is not the gross amount of late fees that the plaintiffs
paid, but the net amount of the overcharge that represents the plaintiffs actual damages and that

should be trebled.

3. Prejudgment Interest

Theplaintiffsrequested prejudgment interest on their damagesaward pursuant toD.C. Code
§15-108 (2001). That statute providesthat “[iJnanaction. . . to recover aliquidated debt on which

interest is payable by contract or by law or usage, the judgment for the plaintiff shall include”

%2 |n contrast, setoffs, which are extrinsic to the transaction in issue, are assessed after the
initial damages are multiplied. See, e.g., United States v. Bornstein, 423 U.S. 303, 315 (1976)
(holding that the government’ s damages from a contractor’ s false claim should be doubled before
subtracting settlement payments that the government received, and noting that allowing defendants
to avoid liability for multiple damages by paying the actud damages in settleanent would frustrate
the purpose of multipledamage statutes); Baughman v. Cooper-Jarrett, Inc., 530 F.2d 529, 533 (3d
Cir. 1976) (holding that setoff for settlement “is made aganst the trebled damage award, not merely
against the compensatory amount determined by the jury”); see also 1 DoBBS, LAW OF REMEDIES
§ 3.12 at 548-49.
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prejudgment interest.” Although thetrial court considered the “ equitable arguments” in support of
prejudgment interest to be “ persuasive” the court denied the plaintiffs' request on the ground that
the amount DCLP owed had not been liquidated.” The issueis a subtle one, but we conclude that
the plaintiffs were entitled to prejudgment interest as acomponent of their actual damages prior to

trebling.

By the terms of D.C. Code § 15-108, the judgment for the plantiff “shall” include
prejudgment interest if: (1) the action isoneto recover aliquidated debt, and (2) interest is payable
on that debt by contract or by law or usage. Where both statutory conditions are met, prejudgment
interest is mandatory. See Nolen v. District of Columbia, 726 A.2d 182, 184 (D.C. 1999). Inthis
case there is no dispute that the second condition is satisfied, presumably because it is indeed
customary to pay interest on fundsthat are withheld and not paid when due (asthelate fees charged
by DCLP might be said to illustrate.) See id. at 184-85. The only dispute is over whether the

plaintiffs’ action was one to recover aliquidated debt within the meaning of the statute.

2 Initsentirety, D.C. Code § 15-108 reads as follows:

In an action in the United States District Court for the District of
Columbia or the Superior Court of the District of Columbia to
recover aliquidated debt on which interest is payable by contract or
by law or usagethejudgment for the plaintiff shall includeinterest on
the principal debt from the time when it was due and payable, at the
rate fixed by the contract, if any, until paid.

* The plaintiffsdid not seek prejudgment interest under D.C. Code § 15-109 (2001), which
authorizes the trier of fact to include interest as an element of damages “if necessary to fully
compensatetheplaintiff.” See Federal Mktg. Co. v. Virginia Impression Products Co., Nos. 98-CV -
960 & 99-CV-231, dlip op.at 26-28 (D.C.May 15, 2003). Wetherefore haveno occasion to address
the applicability of § 15-109 to this case.
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“A liquidated debt is one which ‘at the time it arose, . . . was an easily ascertainable sum
certain.’” District of Columbia v. Pierce Assocs., Inc., 527 A.2d 306, 311 (D.C. 1987) (quoting
Kiser v. Huge, 170 U.S. App. D.C. 407, 421, 517 F.2d 1237, 1251 (1974), rev'd in part on other
grounds, 171 U.S. App. D.C. 1, 517 F.2d 1275 (1975) (en banc)). Plantiffs argue tha their claim
was for an easily ascertainable sum certain, namely the full (“liquidated damages’) amount of the
void $5.00 late feesthat the plaintiff class had paid. DCLP respondsthat whilethe plaintiffs’ claim
wasascertainable, it wasreduced by an unliquidated amount—the actual damagesthat DCL P proved

at trial —and hence the debt was not liquidated either.

Prejudgment interest is*an element of completecompensation” toacreditor for the loss of
use of money that a debtor wrongfully withholds. Riggs Nat’l Bank v. District of Columbia, 581
A.2d 1229, 1253 (D.C. 1990). Statutes providing for prejudgment interest are thus “remedial and
should be generously construed so that thewronged party can bemadewhole.” 7d. at 1255. Bearing
that precept in mind, we observe that D.C. Code § 15-108 focuses on the nature of the plaintiff’s
action. The statute requires only that the plaintiff’s action be one to recover aliquidated debt, not
that the debt ultimately adjudicated be liquidated. Consistent with that distinction, weheldin Giant
Food, Inc. v. Jack I. Bender & Sons, 399 A.2d 1293, 1302-03 (D.C. 1979), that where a plaintiff’s
claimisfor aliquidated sum, the plaintiff will be entitled to prejudgment interest under § 15-108
evenif the plaintiff’ srecovery isreduced at trial by an unliquidated amount that the plaintiff owes
the defendant — whether the defendant’ s unliquidated daim is founded on aseparate transaction or
on the same transaction on which the plaintiff filed suit. Inthelatter regard, the court differentiated
between setoffs and recoupments, albeit the court did not use that precise terminology. Inthe case

of asetoff the plaintiff will be entitled to prejudgment interest on the ful amount of itsclaim, while
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in the case of a recoupment, the plaintiff will be entitled to preudgment interest only on the
difference between the two claims—what we called in Giant Foods the " interest on the net balance”

approach.

The“interest onthenet balance” ruleappliesinthiscase. Theplaintiffssuedfor aliquidated
debt, namely the sum total of invalid $5.00 late fees paid to DCLP by the plaintiff class. That
liquidated debt was reduced only because DCLP proved an offsetting claim for the actual damages
it had sustained from late payments, a claim on which it bore the burden of proof. Since DCLP's
offsetting claim was based on the same transactions as the plaintiffs’ claim, it was a claim for
recoupment. Accordingly, theplaintiff classisentitled under D.C. Code § 15-108 and Giant Food
to an award of prejudgment interest on the difference (the “net balance’), i.e., the overcharge
damages that the class was awarded. Since the prejudgment interest was part of the class's actual

damages, it is added prior to the trebling under the CPPA.

I11.

% In Giant Food, Giant sued Bender for a liquidated sum, namely the price for some
carpeting specified in a 1973 contract. Bender successfully counterclaimed for unliquidated
damagesfor breach of an expresswarranty in arelated, precursor contract. We concluded that while
Bender’ sclaim was “ styled as acounterclaim for damages and based on . . . a separate transaction,”
the claim was properly viewed as* an offset in the nature of a payment [on the 1973 contract] rather
than an independent matter unconnected with Giant’sclaim.” Id., 399 A.2d at 1302. Consequently,
we held that Giant was entitled to prejudgment interest on the difference between theamount of its
liquidated claim and Bender’ s unliquidated counterclaim, rather than on the entire amount of the
liquidated claim. See id. at 1303.

Wefollowed the“interest on the net balance” ruleadoptedin Giant Foodin Waverly Taylor,
Inc., v. Polinger, 583 A.2d 179, 184-85 (D.C. 1990). See generally 1 DoBBS, LAW OF REMEDIES 8
3.6 (1) at 338 (concluding that “[i]t isthe character of the[plantiff’s] origind claim that counts, not
the vicissitudes of the lawsuit”).
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We affirm the trial oourt’s rulings that the plaintiff class is entitled to relief under the
Consumer Protection Procedures Act, including attorneys' fees, for DCLP' s practice of charging a
|ate payment fee that violated common law requirements for avalid liquidated damages provision.
We also affirm the court’ s rulings on the applicable statute of limitations, on DCLP s recoupment
of its actual damages, and on the insufficiency of the evidence to support an award of punitive
damages. We remand for the court to add prejudgment interest to the jury’ s award of $3.4 million
In compensatory damages pursuant to D.C. Code § 15-108 and then to trebl e those damages pursuant

to the CPPA.

So ordered.



