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HOWARD, Circuit Judge.  Benjamin Santana and Leonardo

Santana, a father and son who are natives and citizens of Brazil,

petition for review of the denial of their applications for

adjustment of status.

The Immigration Judge ("IJ") determined that the Santanas

did not qualify for "grandfathering" under § 245(i) of the

Immigration and Nationality Act ("INA"), 8 U.S.C. § 1255(i), and

thus that they were ineligible for adjustment of status.  The BIA

issued an opinion affirming the IJ's decision.  We deny the

petition.

I. 

Leonardo Santana and Benjamin Santana entered the United

States in 1996 and 2001, respectively.  Each overstayed his visa,

and in 2004 both were placed in removal proceedings.

While in removal proceedings, the Santanas sought

adjustment of status,"'a process whereby certain aliens physically

present in the United States may obtain permanent resident status

. . . without leaving the United States.'"  De Acosta v. Holder,

556 F.3d 16, 18 (1st Cir. 2009) (citation omitted).  The option to

apply for adjustment of status, however, is not freely available.

See Echeverria v. Keisler, 505 F.3d 16, 19 (1st Cir. 2007) (noting

that an amendment to the INA denies eligibility for adjustment of

status to, e.g., aliens who enter the country illegally).  The
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Santanas concede that they cannot seek adjustment of status unless

§ 245(i)'s grandfathering provision applies to them.

The petitioners argue, however, that they do qualify

under the grandfathering provision to apply for adjustment.  This

provision is available to those aliens who are beneficiaries of

visa petitions that were filed before April 30, 2001.  See 8 C.F.R.

§ 245.10(a)(1)(i)(A); Echevarria, 505 F.3d at 19.  The Santanas

rely, as derivative beneficiaries, on a visa petition that had been

filed in 2000 on behalf of Vasti Santana ("Vasti"), who is Benjamin

Santana's former spouse and Leonardo Santana's mother.

The history and eventual fate of the visa petition filed

on behalf of Vasti Santana are relevant to our discussion and may

be briefly sketched.  The petition was a special immigrant visa

petition filed by Vasti's alleged employer at the time -- the

Assembly of God ("AOG").  The petition represented that Vasti

qualified for a visa as a special immigrant religious worker within

the meaning of 8 U.S.C. § 1101(a)(27)(C).  In 2000, the Immigration

and Naturalization Service ("INS")  approved the petition filed by1

the AOG.

Subsequent to this approval, however, the attorney who

represented the AOG in connection with the filing was convicted of
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federal offenses relating to the filing of fraudulent immigrant

worker petitions.  In light of this development, the DHS undertook

a review of visa petitions filed with this attorney's assistance.

The petition filed by the AOG on Vasti's behalf was included in

this review.

Eventually, the DHS sent a "Notice of Intent to Revoke"

to the AOG regarding its petition.  In the notice, the DHS

explained that to be "approvable" the special immigrant visa

petition must be accompanied by particular evidence about Vasti's

employment history and the job itself.  The DHS then challenged the

legitimacy of the petition filed on Vasti's behalf, informing the

AOG that it had "derogatory information regarding the validity of

[the petition]," and asserting that there was a question regarding

"whether the [AOG] is trying to fill an actual needed position or

is just offering a position in order to secure immigration benefits

for [Vasti] and [her] family."  The DHS instructed the AOG that the

burden remained on the AOG to establish that Vasti qualified for

the benefit sought and that the AOG bore sole responsibility for

establishing her eligibility.  In that vein, the DHS advised the

AOG that it could submit countervailing evidence regarding the

petition's validity.

When the AOG subsequently failed to submit any evidence

to establish the petition's validity, in 2003 the DHS sent the AOG

a "Notice of Revocation" in which it revoked the petition from the
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part, for failure to exhaust administrative remedies.  We think it
close, but the arguments advanced in the petition may be fairly
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date of its approval.  In the notice, the DHS informed the AOG that

"[t]he reasons for revocation were explained in detail in our

Notice of Intent to Revoke."  The DHS went on to instruct the AOG

that it "may appeal this decision to the [BIA]."  The revocation

decision was not appealed.

Despite the fact that the petition filed on Vasti's

behalf had been revoked, in removal proceedings in the present case

Benjamin and Leonardo Santana argued to the IJ that they could

nevertheless rely on the petition for grandfathering purposes.  The

IJ rejected that claim, and the BIA affirmed the IJ's decision. 

II.

The Santanas assert that the BIA erred in concluding that

they had failed to establish their eligibility for grandfathering.

They also claim that the IJ violated their due process rights by

refusing to consider evidence that they allege would have aided

their grandfathering argument.2

We review the first claim under the substantial evidence

standard of review, asking whether the BIA's determination is

"supported by reasonable, substantial and probative evidence on the

record considered as a whole."  De Acosta, 556 F.3d at 20 (citation

omitted).  We review the second, due process, claim de novo.  Teng
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v. Mukasey, 516 F.3d 12, 17 (1st Cir. 2008).  When the BIA issues

its own opinion affirming an IJ's decision, which happened here, we

focus on the Board's decision.  Nadal-Ginard v. Holder, 558 F.3d

61, 65 (1st Cir. 2009).

A.  Grandfathering

The Santanas may apply for adjustment of status only if

grandfathered as a result of the revoked, special immigrant visa

petition that was filed on behalf of Vasti.  The relevant

regulation is 8 C.F.R. § 245.10, which provides that an alien may

qualify for grandfathering if he is physically present and is the

beneficiary of a visa petition.   § 245.10(a)(1)(i)(A).  The visa3

petition relied upon by the alien must have been (i) filed before

April 30, 2001, (ii) "properly filed,"  and (iii) "approvable when4

filed."  Id. at (a)(1)(i)(A); (a)(2)(i); (a)(3).  To be considered

"approvable when filed," a visa petition, on the date it was filed

and under the circumstances that existed at the time it was filed,

must have been:  "properly filed, meritorious in fact, and non-

frivolous ('frivolous' being defined [] as patently without

substance)."  Id. at (a)(3).

Under § 245.10(a)(3), if the visa petition at issue has

met all three of the requirements listed above (properly filed on



 Even if an applicant for adjustment meets the definition of5

a "grandfathered alien," by establishing that he or she is the
beneficiary of a qualified visa petition, the alien must also meet
further requirements.  Id. at (b). 
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or before April 30, 2001 and approvable when filed), it may be

relied upon for grandfathering purposes, even if it was "later

withdrawn, denied, or revoked due to circumstances that have arisen

after the time of filing."  Id.; Echevarria, 505 F.3d at 19.  As to

what may constitute "circumstances that have arisen after the time

of filing," § 245.10 cross-references § 205.1 as providing

guidance.  § 245.10(a)(4) ("Circumstances that have arisen after

the time of filing means circumstances similar to those outlined in

§ 205.1(a)(3)(i) or (a)(3)(ii) of this chapter.").   An alien5

seeking adjustment of status while in removal proceedings bears the

burden of proving eligibility for such adjustment.  8 U.S.C. §

1229a(c)(4); 8 C.F.R. § 1240.8(d); De Acosta, 556 F.3d at 18.

The Santanas argue that the BIA erred in concluding that

they failed to prove that they qualified for grandfathering.

Specifically, they contend that they qualified for grandfathering

under § 245.10(a)(3), arguing that Vasti's petition met all three

grandfathering requirements but was later revoked due to

circumstances that arose after the time of filing.  This argument

must be rejected, because the BIA's determination that the petition

did not satisfy all three of the grandfathering requirements --
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failing the "approvable when filed" requirement in particular --

is supported by substantial evidence.  

In concluding that the Santanas failed to establish that

the petition filed on Vasti's behalf was approvable when filed, the

BIA relied on evidence in the record that the petition was not

meritorious in fact when it was filed.  This evidence included a

2003 notice of revocation of the petition.  In identifying the

reasons for revocation, the revocation decision incorporated by

reference an earlier notice of intent to revoke.  This notice of

intent to revoke identified "derogatory information" that cast the

validity of the petition into doubt and that indicated that the

petition might be fraudulent.  Although the notice of intent to

revoke offered the AOG an opportunity to submit countervailing

evidence to refute this information, the AOG did not submit any.

When the petition was ultimately revoked, the AOG did not appeal

that revocation.  Given this sequence of events, the BIA was

entitled to rely on this record evidence in ruling that the

petition filed on Vasti's behalf was not "approvable when filed."

See Echevarria, 505 F.3d at 19-20.  

The Santanas' argument that this record evidence cannot

be relied upon to deny them grandfathering amounts to an attempt to

shift their burden of establishing eligibility for grandfathering

to one requiring the agency to disprove eligibility for
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grandfathering.  As we have said, the burden was the petitioners'

to bear.  De Acosta 556 F.3d at 18.

Moreover, even if the petition filed on Vasti's behalf

had been approvable when filed, the Santanas have not established

that the petition was revoked due to "specific, later arising

circumstances" as required by § 245.10(a)(3).  At no point have the

Santanas identified what the later arising circumstances were in

Vasti's case, and they certainly have not described any

"circumstances similar to those outlined in [8 C.F.R.] § 205.1,"

such as death of the petitioner or termination of the marriage.

This is likely because, as the revocation notice implies, the

petition filed on Vasti's behalf was revoked because the AOG failed

to establish that it was approvable when filed.  As a result, the

later arising circumstances clause never came into play.

B.  Due Process

The petitioners also contend that the IJ denied them due

process by refusing to consider a letter they submitted in support

of their grandfathering argument.  The IJ concluded that the letter

should have been submitted sooner.  This letter, the Santanas

assert, would have helped prove that Vasti was a religious worker

at the AOG and, therefore, that the petition filed on her behalf

was meritorious in fact and thus "approvable when filed." 

The petitioners gain no advantage through this argument.

The letter was relevant to the previously-decided question of
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whether the petition filed on behalf of Vasti by the AOG should

have been revoked in the first place.  The appropriate time for

submitting it would have been in the proceeding in which the

petition was ultimately revoked as invalid, not in the later

proceeding addressing the Santanas' eligibility for grandfathering.

In this sense, this case bears more than a passing

resemblance to our decision in Echevarria.  Yolanda Echevarria

married an American citizen, who subsequently filed a visa petition

on her behalf prior to the grandfathering cut-off date.

Echevarria, 505 F.3d at 17.  An immigration officer, however,

concluded that the evidence submitted in support of the petition

was insufficient to establish the marriage as "bona fide."  Id. at

18.  A notice of intent to deny the petition was sent to the

citizen which challenged the petition's validity and offered the

opportunity to submit additional evidence to establish that the

marriage was bona fide.  Id.  As no response was forthcoming,

however, the petition was subsequently denied, and no appeal was

taken from this denial.  Id.

Later, Echevarria sought to rely on the denied petition

for grandfathering purposes.  Id. at 19.  The IJ concluded that the

visa petition had not been "approvable when filed" and the BIA

affirmed that ruling.  Id. at 18.

Similar to the petitioners here, Echevarria argued to us

that she should have been permitted to submit evidence on the
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question of whether the visa petition was "approvable when filed."

See id. at 18-19.  In disagreeing, we observed that the agency had

identified gaps in the evidence which suggested that the petition

was invalid and had given the relevant parties an opportunity to

fill these gaps which they did not take.  Id. at 19.  "There is no

reason to think," we stated, "that the grandfathering provision was

meant to give a second bite at the apple to one who earlier had a

full and fair opportunity to prove that the marriage was bona

fide."  Id. at 19-20.  The petitioners make no separate argument

that by virtue of their being derivative beneficiaries, they are

entitled to relitigate the decision to revoke the approval of the

AOG's petition for Vasti Santana, and the merit in such an argument

(had one been pressed) is not apparent to us.  We thus see no basis

to depart from the principle applied in Echevarria.  

III.

For the reasons provided above, the petition is denied.
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