Sony BMG Music Entertainment, et al v. Tenenbaum

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

Nos. 10-1883, 10-1947 & 10-2052

SONY BMG MUSIC ENTERTAINMENT, a Delaware General Partnership;
WARNER BROS. RECORDS, INC.,a Delaware Corporation; ATLANTIC
RECORDING CORPORATION, a Delaware Corporation; ARISTA RECORDS,
LLC, a Delaware Limited Liability Company; UMG RECORDINGS, INC., a
Delaware Corporation; UNITED STATES,

Plaintiffs-Appellants/Cross-Appellees,
V.
JOEL TENENBAUM,

Defendant-Appellee/Cross-Appellant.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

INTERVENOR UNITED STATES’ MOTION
FOR INDEPENDENT ORAL ARGUMENT

The United States, intervenor-appellant in this action, respectfully moves
for independent oral argument. This motion is based on the following grounds:

1. The United States intervened in this action to defend the constitutionality
of the Copyright Act and to set forth its views on the correct interpretation of the

statute’s statutory damages provision and the trial court’s power to review the
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jury’s damage award.

2. Though the United States is aligned with the plaintiffs-appellants in
defending the constitutionality of the Copyright Act, our views diverge from those
of both plaintiffs and defendant on several important questions in the case,
including the trial court’s duty to avoid resolution of constitutional issues, the
scope of the trial court’s common law power of remittitur, and the application of
the Seventh Amendment. See, e.g., United States FRAP 28(j) submission of
supplemental authority, filed March 7, 2011.

3. In light of the importance of these issues and the unique interests of the
United States’ in this litigation, we respectfully request that the Court allot the
government 15 minutes of argument time, independent of any argument time
allotted the plaintiffs or defendant.

CONCLUSION
The United States’ motion for independent oral argument should be granted,
and the United States should be allotted 15 minutes of oral argument time.
Respectfully submitted,

/s/ Jeffrey Clair
SCOTT McINTOSH

JEFFREY CLAIR
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Room 7243, Civil Division

Department of Justice

950 Pennsylvania Ave., NW

Washington, D.C. 20530
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CERTIFICATE OF SERVICE

I certify that on March 7, 2011, I served the foregoing motion for
independent oral argument by electronically filing the brief with the Court. As
counsel for the defendant and private party, plaintiffs-appellants are registered
with the Court’s Electronic Case Filing System, the electronic filing of this brief
constitutes service upon them under the Court’s Administrative Order Regarding
Electronic Case Filing, (September 14, 2009).

The following counsel were served in this manner:

Counsel for Plaintiffs-Appellants:

Paul D. Clement

Jeffrey S. Bucholz

Erin E. Murphy

King & Spaulding, LLP
1700 Penn. Ave., NW
Washington, D.C. 20006
(202) 737-0500
pclement@kslaw.com

Timothy M. Reynolds
Eve G. Buron

Holme Roberts & Own
1700 Lincoln, Suite 4100
Denver, CO 80203

(303) 861-7000
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Counsel for Defendant-Appellee:

Charles Nesson
1525 Massachusetts Ave., G501
Cambridge, MA 02138

(617) 495-4609
nesson(@law.harvard.edu

Counsel for Amicus Electronic Frontier Foundation

Michael Barclay

Electronic Frontier Foundation
454 Shotwell St.

San Francisco, CA 94110
(415) 436-9333, ext. 138
michael@eff.org
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Attorney for the United States
Room 7243, Civil Division
Department of Justice
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Washington, D.C. 20530
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