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THOMPSON, Circuit Judge. A massive drug interdiction on

t he high seas by the United States Coast Guard ("the Coast Guard")
ended with the arrest and indictnment of nultiple defendants,
i ncl udi ng Appell ant Francisco Nueci-Pefia ("Nueci"). Nueci was
sentenced to twenty-four years in prison after being convicted of
possession with the intent to distribute over 1140 pounds of
cocaine and heroin while on board a vessel in violation of the
Maritime Drug Law Enforcenment Act, 46 U. S.C. 8§ 70501 et seq.
(" MDLEA") . On appeal, Nueci says his conviction cannot stand,
argui ng that Congress has no authority under Article 1, Section 8,
Clause 10 of the United States Constitution to crimnalize drug
trafficking on board a vessel in international waters under the
MDLEA wi t hout requiring a nexus between the conduct and the United
States, and that the adm ssion of certain certifications to support
the jurisdiction determnation violated his Sixth Arendnent right
to confrontation. After careful consideration, we affirm
BACKGROUND*

On February 23, 2007, the Coast Guard detected a
suspi ci ous go-fast vessel in Carribean waters. After the vessel
twce attenpted to evade authorities, the Coast Guard nmanaged to
stop and board the vessel to verify its nationality. Nueci ,

identifying hinself as the master of the ship, said that the vessel

'United States v. Mtchell-Hunter, 663 F.3d 45 (1lst GCir.
2011), a rel ated case i nvol vi ng co- def endant Javi er
Mtchell-Hunter's appeal, recites simlar facts.
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was Col onbi an. Consistent with operational procedures, the Coast
Guard contacted Colonbian authorities for confirmation. The
Col ombi an Navy, however, could neither confirm nor deny that the
vessel was registered in Col onbia. The Coast QGuard, therefore,
determ ned that the vessel was "w thout nationality” and subject to
the jurisdiction of the United States under the MDLEA. The Coast
Guard proceeded to search the vessel and di scovered 396 kil ograns
of cocaine and 123 kil ograns of heroin on board.

Al'l six passengers on the vessel, including Nueci, were
arrested and subsequently charged with aiding and abetting (Count
) and conspiracy (Count 11) in the possession with intent to
distribute at least five kilogranms or nore of cocaine and one
kil ogram or nore of heroin on board a vessel subject to the
jurisdiction of the United States (that is, a vessel wthout
nationality), in violation of the VMDLEA, 46 U.S.C. 88 70503(a)(1),
70504(b) (1), and 70506(b). They pled not guilty.

On Cctober 23, 2007, on the eve of trial, Nueci noved to
dism ss for lack of jurisdiction over the vessel, a notion joined
by ot her co-defendants. In their notion, the defendants argued
that the direct use of gunfire by the Coast Guard violated Article
12 of the Agreenent Between the Governnment of the United States of
Anmerica and the Governnment of the Republic of Col onbia to Suppress
IIlicit Traffic by Sea, T.1.A. S. No. 12835. The defendants further

asserted that at the tinme of the interdiction Nueci clained the



vessel was registered in Venezuela, not Colonbia. In support of
that assertion, the defendants said that three of them had
overheard Nueci telling the officer, who was part of the Coast
Guard boarding team that the vessel was Venezuel an. They added
t hat FBI Special Agent Benjam n C. Wl ker, who was not part of that
boarding team stated in an affidavit in support of the conplaint
agai nst the defendants that Nueci had cl ai med Venezuel an regi stry.
That the Col onbi an authorities could neither confirmnor deny the
vessel's registry in the end, the defendants argued, neant nothing
since the United States authorities had requested a consent waiver
fromthe wong country. Defendants insisted that since no contact
had been nade with the Venezuel an governnent to verify that claim
of registry, the United States never had jurisdiction over the
vessel and, consequently, over them The defendants cl ained that,
as a result, the United States had not established jurisdiction
under the MDLEA over the vessel.

Confronted with the notion to dismss for |lack of
jurisdiction less than two weeks before Nueci's trial was set to
begin, the district judge pushed back the trial and referred the
notion to a mmgistrate judge in md-Novenber 2007.°2 In its
opposition to the defendants' notion to dism ss, the governnent

rehashed what happened when the Coast CGuard boarded the vessel:

2Al t hough the defendants initially requested an evidentiary
hearing, the parties subsequently agreed it was unnecessary.
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that Nueci, who clained to be the person in charge on the vessel

told an officer, who was part of the Coast Guard boardi ng team
that the vessel was Col onbi an. The governnent pointed to the
"Certification For the Mritinme Drug Law Enforcenment Act Case
I nvol vi ng t he Go- Fast Vessel (Wthout Nationality)" attachedtoits
opposition, which recounts that the vessel had no "marking or
indicia of nationality" and "was not displaying any registry
nunbers, a hailing port, or flying a national flag, and had no
docunent ation or registry papers” at the tine of the interdiction.

The Certification showed that in accordance with the "Operationa
Procedures for Boardi ng and Search of Vessels Suspected of Illicit
Traffic by Sea Related to Narcotics and Psychotropi ¢c Substances, "
the Coast Guard inquired via fax with the Col onbi an Navy to verify
Nueci's claimof registry, but Col onbia could neither confirmnor
deny that claim Consequently, the government noted, the United
States determned the vessel was wthout nationality, or
"stateless,” in accordance with 46 U S C. 8§ 70502(d)(1)(c) and
subject to its jurisdiction. In response to the defendants'
argunent that the United States shoul d have asked Venezuel a, not
Col ombi a, whether the vessel was registered there, the governnent
asserted that any confusion about the vessel's registry was created
by the defendants thensel ves. The governnent acknow edged Nueci
had claimed at one point that the vessel had departed near the

Venezuel an/ Col onbi an border and that the drug trafficking venture



was organi zed in Venezuela (which the governnent suggests could
have been why Agent Walker indicated that Nueci had clained
Venezuel an registry when he was not actually present at the
interdiction). But, the governnent argued, at the tine of the
interdiction the vessel flew no flag, had no markings, had no
regi stration docunentation, and defendants have offered no proof
that the vessel was Venezuel an. The governnent further argued that
subject matter jurisdiction was not an el enent of the of fense under
the MDLEA and that defendants had no standing to challenge
conpliance with the treaty they clainmed the United States viol ated
in using gunfire to stop the vessel.

The governnent | ater filed a suppl enental response to the
defendants' notion to dismss. |In that response, the governnent
detailed the Coast Cuard's nore recent contact wth Venezuel an
authorities -- contact initiated to determ ne whether the vessel
was indeed registered there as Nueci clained. The gover nnent
attached to its nmotion the "Supplenental Certification For The
Maritime Drug Law Enforcenment Act Case I nvol ving t he Go- Fast Vessel
(Wthout Nationality) Federal Drug ldentification Nunber (FDIN) -
2007987278" issued on January 15, 2008. The suppl enent al
certification not only details the contact with the Col onbian
authorities concerning the vessel's registry (included in the
original certification), but also addresses MNueci's claim of

Venezuel an registry. In accordance with Article 3 of the Agreenent



Between the CGovernnment of the United States of Anerica and the
Gover nnment of the Republic of Venezuela to Suppress Illicit Traffic
in Narcotic Drugs and Psychotropic Substances by Sea, the Coast
Guard requested the Venezuel an Coast Guard to confirmor deny that
Nueci's vessel interdicted on February 23, 2007 was registered in
Venezuel a. Venezuela could not say the vessel was registered
there. The governnent asserted that regardl ess of Nueci's cl ai mof
regi stry, because neither Venezuela nor Colonbia clainmed the
vessel, the vessel was "statel ess" and the United States' exercise
of jurisdiction was proper under the NMDLEA

The magi strate judge recommended the defendants' notion
to dism ss be denied. Enphasizing that the |list of nechanisns for
establishing that a vessel is wthout nationality was not neant to
be exhaustive and may be suppl enented by | ooking to international
| aw, the judge found the vessel would not have been authorized to
fly the Venezuel an fl ag under international |aw since Venezuel a was
unable to trace the registry of the vessel. He therefore concl uded
Nueci's vessel was without nationality and subject to the United
States' jurisdiction under "46 U.S.C. §8 70502(d) (1) as suppl enent ed
by international law." The magi strate judge quickly disposed of
the violation of international lawclaim finding that there was no
evi dence the vessel was registered in Col onbia and def endants had
failed to explain how the treaty had been triggered w thout such

registry. The magistrate judge further concluded that even if the



treaty applied in Nueci's case, Nueci had no standing to raise a
claimfor failure to conply with international |aw and that such
failure does not divest a court of jurisdiction. See 46 U S.C. 8§

70505. The district judge approved and adopted the report and

recommendation in full in an order issued on April 9, 2008. After
rescheduling the trial nultiple times -- nostly due to the parties’
notions to continue -- she set the trial date for Septenber 17,
2008.

Days before trial, two co-defendants noved to change
their pleas and the court termnated the Septenber trial date and
referred the notions to the nmagistrate judge. Two additional co-
defendants noved to change their pleas around this tine. The
magi strate judge granted t he co-defendants' notions and recomended
the district judge accept their guilty pleas; the judge adopted
t hose recomendations and subsequently sentenced each of those
def endant s.

In the thick of that activity, co-defendant Mtchell -
Hunter noved to supplenent the previous notion to dismss. He
argued that the commander's certifications -- regar di ng
jurisdiction prepared by the Secretary of State's designees as
proof that both Colonbia and Venezuela did not object to the
exercise of jurisdiction over the defendants' vessel -- were

testinoni al hearsay, and that under Crawford v. Wshington, 541

U S. 36 (2004), their wuse in the pretrial jurisdiction



determnation, wthout an opportunity for cross-exam nation,
constituted a violation of his Sixth Amendnent right to
confrontation. The district judge referred the matter to the
magi strate judge who recomended denying the notion. The

magi strate judge found inter alia that the right to confrontation

was a trial right and, therefore, inapplicable to the pretrial
jurisdiction determ nation. Wile Nueci had not noved to join the
nmotion to dismss, he noved to join Mtchell-Hunter's tinely filed
objections to the nmagistrate's report and reconmendati on. The
district judge overruled those objections and agreed with the
magi strate judge that the Confrontati on C ause and Crawford di d not
apply before trial and found no other reason for dism ssal under
the MDLEA. Mtchell-Hunter changed his plea to guilty, which the
district court accepted, and Nueci proceeded to trial, set for June
11, 2010.

The day before trial Nueci noved for an order declaring
he had preserved his jurisdictional challenges.? He noved to
preserve three issues: (1) "the constitutionality of allow ng
certificates as proof of a statenment of no objection"; (2) "the
constitutionality of having the jurisdictional issue decided by the
Court and of not having the jury decide an elenent of the crine";

and (3) "the constitutionality of being tried under this statute

SMtchell-Hunter pled guilty shortly after joining Nueci's
notion to preserve certain jurisdictional challenges.
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[the MDLEA] which crimnalizes activities on the high seas with no
requi renent that the acts be directed towards the United States,
and in particular, whether it is constitutional to exercise
jurisdiction over a person in this manner." Though the district
judge determ ned that the first issue had been previously raised,
she could not find in the record when he had ever raised the latter
two issues.? Under st andably puzzled by a request to preserve

argunents she was "not aware" Nueci had ever raised before, the
district judge ordered himto "provide the specific information
regarding the presentation of these two issues.” I nstead of
conplying fully with the order, Nueci clarified his challenge to
t he MDLEA was based on the statute's provision which "exenpts the
government fromhaving to denonstrate a ' nexus' between t he of f ense
and the United States nerely because the vessel . . . was deened
statel ess. ™ He argued that the statute's lack of a nexus
requi renent exceeds Congress's power to define and puni sh piracies
and felonies on the high seas. As the district judge correctly
concl uded, however, Nueci nerely gave an "explanation of the
[motion's last two] constitutional issues, without referring the

Court to the instances, if any, where each of them had been raised

before.” Nor could the district judge find any noti ons where those

“While Nueci's notion regarding the preservation of his
jurisdictional challenges cited his objections to the magistrate
j udge' s suppl enental report and reconmendati on, those objections
sai d not hi ng about these particular constitutional issues.
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specific issues had been raised. She therefore found the
constitutionality of allowng certificates as proof of a statenent
of no objection as the only issue that had been preserved for
appeal purposes and otherw se noted Nueci's notion to preserve the
ot her issues.

On June 24, 2010, the jury found Nueci guilty on both
counts in the indictnent. The district court denied his notion for
acquittal and his renewed two-sentence notion to dismss the
indictnment for lack of jurisdiction, Nueci received 24 years
inprisonment and 5 years supervised release. He noved for
reconsi deration of the sentence, arguing that the sentence was
procedurally and substantively unreasonable given the disparity
bet ween his sentence and that of each of his co-defendants, anong
ot her reasons. The judge denied that notion too. Nueci's appeal
fol | oned.

DI SCUSSI ON
A. Constitutional Challenge to the NMDLEA

On appeal, Nueci argues the MDLEA is unconstitutiona
because it exceeds Congressional authority "[t]o define and punish
Piracies and Felonies commtted on the high Seas . . . ." ("the
Piraci es and Fel onies O ause") under Article I, Section 8, { ause
10 of the Constitution.

As a threshold matter, Nueci says that de novo review

applies to his constitutional challenge on appeal. W, however,
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ordinarily reviewl egal and constitutional clainms de novo only when

they are properly preserved. United States v. Neto, 659 F.3d 194,

200 (1st GCr. 2011). Nueci failed to preserve his constitutional
chall enge by failing to properly raise it in the district court.?®

Nueci's notion to dismss for lack of jurisdiction before trial was
not based on a challenge to Congress's authority under the Piracies
and Felonies clause to punish drug trafficking under the NDLEA,
rather it was based on Nueci's claimthat he had said the vessel
was of Venezuel an, not Col onbian, registry and since the United
States had not (at that tine) contacted Venezuela to confirmit,
the United States never had jurisdiction over the vessel and

consequently, over the defendants.

H's notion the day before trial for an "order deem ng
jurisdictional issues preserved" |isted as one of those issues:
"the constitutionality of being tried under this statute [the
MDLEA] which crimnalizes activities on the high seas with no
requi renent that the acts be directed towards the United States,
and in particular, whether it is constitutional to exercise
jurisdiction over a person in this manner." When ordered to
i ndi cate when Nueci had previously raised that argunent, Nueci
instead filed a further explanation of his argunent that the MDLEA

is an unconstitutional exercise of Congressional authority under

*The government erroneously asserts that de novo review
applies as well.
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the Piracies and Fel onies C ause. As the district judge aptly
concl uded, however, Nueci had never before raised that argunent.
Ignoring his failure to properly preserve the
constitutional challenge he now rai ses on appeal, Nueci seens to
suggest that his constitutional claimgoes to whether the district
court had jurisdiction to sentence himfor violating a | aw he says
is unconstitutional; that is, if the MWLEA s lack of nexus
requi renent exceeds Congressional authority under the Piracies and
Fel oni es C ause, the district court |acked jurisdiction over Nueci,
or so the argunment goes. To the extent Nueci contends that a
challenge to the constitutionality of the MDLEA i nherently invol ves
a chal l enge to subject matter jurisdiction and that subject matter
jurisdiction can be raised at any tine, regardless of whether it

was rai sed bel ow, we have previously rejected the assertion that a

constitutional challenge to the MDLEA always "inplicates the
subject matter jurisdiction of the court.” United States .
Cardal es- Luna, 632 F. 3d 731, 737 (1st Gr. 2011). "'If a challenge

to the constitutionality of an underlying crimnal statute always
i nplicated subject-matter jurisdiction, then federal courts, having
an obligation to address jurisdictional questions sua sponte, would
have to assure thenselves of a statute's validity as a threshold

matter in any case. ld. (quoting United States v. Baucum 80

F.3d 539, 541 (D.C. Cir. 1996)).
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Because he failed to raise his argunent before the
district court that Congress exceeded its authority under the
Piracies and Felonies Clause in enacting the MDLEA wthout
requiring a nexus between the conduct and the United States, the

proper standard of review is plain error. See United States v.

Acevedo- Mal donado, 696 F.3d 150, 156 (1st G r. 2012) (plain error

revi ew appl i es where defendant failed to rai se Confrontati on C ause
objection at trial). To establish plain error, Nueci nust show
"(1) error, (2) that is plain, and (3) that affects substantia

rights.” Johnson v. United States, 520 U S. 461, 467 (1997)

(internal quotation marks, alterations and citation omtted);

United States v. Borrero-Acevedo, 533 F. 3d 11, 15 (1st Cr. 2008).

If all three elenents are satisfied, "'an appellate court may then
exercise its discretion to notice a forfeited error, but only if
(4) the error 'seriously affect[s] the fairness, integrity, or

public reputation of judicial proceedings.'" Borrero-Acevedo, 533

F.3d at 15 (quoting Johnson, 520 U. S. at 467).

The MDLEA nmakes it wunlawful for an individual to
"knowi ngly or intentionally manufacture or distribute, or possess
with intent to manufacture or distribute, a controlled substance on
board . . . a vessel of the United States or a vessel subject to
the jurisdiction of the United States.” 46 U.S.C. 8§ 70503(a)(1).
That prohibition "applies even though the act is commtted outside

the territorial jurisdiction of the United States.” ld. 8
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70503(b) . A vessel "subject to the jurisdiction of the United
States" includes "a vessel wthout nationality." Id. 8
70502(c) (1) (A . "Avessel without nationality" inturnis defined,
as relevant here, as "a vessel aboard which the nmaster or
i ndi vidual in charge makes a claimof registry and for which the
cl ai med nation of registry does not affirmatively and unequi vocal ly
assert that the wvessel 1is of its nationality." Id. 8
70502(d)(1)(C .5 The MDLEA does not require a nexus between a
def endant's conduct and the United States. See id. 8§ 70502(c).
Focusi ng on that, Nueci contends the Piracies and Fel onies O ause
does not authorize Congress to punish drug trafficking on the high
seas under the MDLEA wi t hout requiring a nexus between the unl awf ul
conduct and the United States. W need not delve into the nerits
of Nueci's argunent because even assum ng his conviction under the
MDLEA was error on that basis, the error was certainly not plain.
Looking first to the |anguage of the Piracies and
Fel oni es Cl ause, we note the C ause does not explicitly require a
nexus between the unlawful conduct conmtted on the high seas and
the United States be established before Congress can punish that

conduct. See U S. Const. art. I, 8 8, cl. 10. In addition, on

6Secti on 70502(e) defines "a claimof nationality or registry"
as including only: "(1l) possession on board the vessel and
production of docunents evidencing the vessel's nationality as
provided in article 5 of the 1958 Convention on the Hi gh Seas; (2)
flying its nation's ensign or flag; or (3) a verbal claim of
nationality or registry by the master or individual in charge of
t he vessel . "
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nor e t han one occasi on, we have noted that Congress was "[i]nvoking
its constitutional power '[t]o define and punish Piracies and
Fel onies commtted on the high seas'" in making drug trafficking

unl awf ul under the NDLEA. United States v. Matos-Luchi, 627 F.3d

1, 3 (1st Cr. 2010); Mtchell-Hunter, 663 F.3d at 49 n.3 ("The

MDLEA is derived from Congress's power [under the Piracies and
Fel onies Clause]."). The Third and Fifth Crcuits have simlarly
observed that Congress derived its authority to enact the NDLEA

from the Piracies and Felonies Jd ause. United States V.

Ledesma- Cuesta, 347 F.3d 527, 531-32 (3d Cir. 2003); United States

v. Suerte, 291 F.3d 366, 376-77 (5th Gr. 2002); United States v.

Martinez-H dal go, 993 F.2d 1052, 1056 (3d Cr. 1993).

Wil e those cases did not exam ne in depth the scope of
Congress' authority under the Piracies and Fel oni es C ause to enact
the MDLEA, at least one circuit court to have addressed the
specific challenge Nueci raises here -- that the Piracies and
Fel oni es C ause does not authorize Congress to enact the MDLEA,
whi ch puni shes conduct w thout a connection to the United States --

has rejected it. See, e.qg., United States v. Estupinan, 453 F.3d

1336, 1338-39 (11lth G r. 2006) (holding Congress did not exceed
its authority under the Piracies and Fel onies C ause by enacting
the MDLEA without requiring a jurisdictional nexus) .

Significantly, Nueci points us to no Suprene Court or circuit court
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case, nor are we aware of any, holding otherwise.” G ven both our
sister circuits' view that the MDLEA is a constitutional exercise
of Congress' power under the Piracies and Fel onies C ause and the
absence of Suprene Court precedent addressing the scope of that
power in this context, we cannot conclude that any jurisdictional
error under the MDLEA related to Nueci's conviction -- and we do
not suggest there was such error -- would constitute plain error.
B. Confrontation C ause Chal | enge
Next, Nueci contends that even assum ng the governnent

coul d prosecute himunder the MDLEA, the district court erred in

To support his argunent, Nueci m stakenly asserts that the
early Supreme Court case United States v. Furlong, 18 U S. 184
(1820), held that Congress does not have the power to punish
fel oni es on the high seas that have no nexus to the United States.
That was not the Court's hol ding, however. Furlong, a case about
statutory interpretation, involved chall enges to the convictions of
several defendants under a piracy statute, the Act for the
Puni shment of certain Crinmes against the United States, § 8, 1
Stat. 112 (1790) ("Act of 1790"). 18 U. S. at 185-93. The Court
hel d that the defendants' piratical conduct was prohibited by the
Act of 1790. 1d. at 192-93. Even Furlong's dicta, stating the Act
of 1790 could not "extend [to] the punishnent of nurder” on the
hi gh seas by a forei gn crew nenber agai nst anot her aboard a foreign
vessel because piracy (the crime covered by the statute) is the
"crimte wwthin the acknow edged reach of the punishing power of
Congress, " id. at 193-97, does not stand for the broad proposition
t hat Congress cannot punish felonies such as drug trafficking on
t he hi gh seas that bear no connection with the United States under
t he MDLEA.

Nueci's reliance on United States v. Smth, 18 U S. 153
(1820), is equally msplaced. The issue in Smth was whether the
Act of 1819's definition of piracy referencing the |law of nations
was Wi thin Congress' power to define and punish piracies. 18 U. S
at 158-60. Smith goes no further than holding that the Act of
1819's definition of piracy was a constitutional exercise of
Congress' power to define piracies and that piracy is defined by
the | aw of nations as "robbery upon the sea." 1d. at 160-62.
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admtting as evidence the commander's certifications to establish
the vessel was subject to the jurisdiction of the United States.
Specifically, Nueci argues that the certifications are testinoni al
in nature and by admitting them his Sixth Anmendnent right to
confrontation was violated. The Confrontation C ause of the Sixth
Amendnent to the Constitution provides that a crimnal defendant
"shall enjoy the right . . . to be confronted with the w tnesses
against him. . . ." US. Const. amend. VI. Wile Nueci concedes
that determ nations of jurisdiction under the MDLEA are for judges
to make, Nueci argues that the right to confrontation should extend
to proceedi ngs (before a judge) to determ ne jurisdiction under the
MDLEA.

Qur recent decision in Mtchell-Hunter, 663 F.3d at

50-53, forecloses that argunent. In that case, Nueci’s
co-defendant, Mtchell-Hunter, nade the very argunment Nueci now
advances on appeal: that it was a violation of the Sixth Arendnent
right to confrontation for the district court to use the
certifications as evidence in the determination of jurisdiction
under the MDLEA. In rejecting the argunent, we explained that

Crawford and Mel endez-Di az v. Massachusetts, 557 U S. 305 (2009),

the two cases upon which Nueci relies here, have not extended the
reach of the Confrontation Cl ause beyond the context of trial. See

Mtchell -Hunter, 663 F.3d at 52-53. W concluded, as we do here,

that "[i]n this non-trial context, where evidence does not go to
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guilt or innocence,"” the Confrontation C ause does not apply. 1d.
at 53.% Thus, Nueci's Confrontation Cause argunent gets him
nowher e.

CONCLUSI ON

In the end, we affirmthe district court, and Nueci's

convi ction stands.

%W nmade cl ear, however, that we were not going so far as to
hold that the Confrontation C ause could never apply to pretrial
determ nations, just that it did not apply wunder these
ci rcunstances. |d.
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