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LIPEZ, Crcuit Judge. Appellant José Manuel Zaval a- Marti

("Zaval a") challenges the |life sentence he received for hisrolein
a | arge-scal e drug operation that sold heroin, crack, cocaine, and
marij uana at a public housing project in Yabucoa, Puerto Rico. The
second of forty-seven defendants charged i n a ten-count supersedi ng
indictnment, Zavala pled guilty at the end of the first day of
testinmony. He identifies four substantial procedural flaws in his
sentencing: (1) the inposition of a general sentence of life
i nprisonnment on all counts when none of the crines of conviction
supported that penalty; (2) the court's reliance on adverse
information it received ex parte; (3) the court's failure to
explain why it chose the highest point in the Sentenci ng Guidelines
range; and (4) the court's silence on his disparity argunent. W
need reach only the first of these asserted problens to conclude
that resentencing is necessary. In light of the resentencing, we
also find it advisable to address the ex parte issue.
| . Background

We sketch here the factual and procedural background of
this case, describing only briefly the underlying drug conspiracy
whil e recounting in nore detail the sentencing proceedings that are
at issue on appeal .
A. The Drug Trafficking Conspiracy

From at |east 2004 through early 2008, Cruz Roberto

Ranos- Gonzalez ("Belleza") was running a nulti-faceted drug
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di stribution operation at the Victor Berrios Public Housing Project
in Yabucoa, Puerto Rico, as well as in several other locations.?
Appel | ant Zavala was a high-level participant in the enterprise,
descri bed by one co-defendant as Belleza's "right-hand nan" and by
another as one of several "lieutenants" in the organization.
Appel | ant and sever al ot her co-conspirators served as
"adm ni strators” of the drug points and were responsible, inter
alia, for enforcing discipline and recruiting other participants.
During the two years that appellant participated in the conspiracy,
from 2005-2007, the organization distributed about twenty-two
kil ograns of cocai ne, anong ot her drugs.

I n August 2007, a federal grand jury returned a seven-
count indictnment charging forty-four defendants with conspiracy to
distribute heroin, cocaine, <crack cocaine, and nmarijuana.
Appel  ant was naned in all seven counts and surrendered to federal
agents on OCctober 16, 2007. VWiile in prison awaiting trial,
appel I ant and several co-defendants sought to i nduce a cooperating
co-defendant, Harry Smth Del gado- Cafiuel as (" Del gado"), to recant
testinony he had given to the grand jury. Appellant arranged for
nore than $5,000 to be wired to Del gado, sone deposited directly
into his prison comm ssary account and sone delivered through third

parties, i nexchange for Del gado' s signing and tape-recording fal se

! W draw the facts from the trial transcript, appellant's
adm ssions at his change-of-plea hearing, his presentence
investigation report ("PSR'), and his sentencing heari ng.
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st atenent s about the conspiracy. Appellant also allegedly arranged
to have a cell phone snmuggled to Delgado in the prison so Del gado
could receive a call fromBell eza, who was at that tinme a fugitive.

A ten-count superseding indictnment was issued in early
2008. Appellant was listed as the second of forty-seven
individuals and again was charged in all counts. Briefly
described, the indictnent all eged a conspiracy, facilitated by the
use of firearnms, to distribute various quantities of the drugs
identified above near a public school and housing project,
distribution of each of the narcotics, wtness tanpering, and
bri bery. The three witness tanpering and bribery charges were
severed fromthe others, and trial on the renaining seven counts
began on COctober 13, 2009 for appellant and five co-defendants.
After a two-day jury selection process and one day of testinony,
appel lant pled guilty, without a plea agreenent, to all ten counts
of the superseding indictnent.
B. The Charges

As the counts are central to the sentencing issues that
are the basis for this appeal, we describe each of them (i)
conspiring to distribute fifty grams or nore of crack cocai ne, 500
grans or nore of cocaine, 100 grans or nore of heroin, and a
measur abl e amount of marijuana within 1,000 feet of a public
housing project or public school, in violation of 21 U S C

88 841(a)(1), 846 and 860 (Count One); (ii) conspiring to possess
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firearns in furtherance of a drug trafficking crime, in violation
of 18 U.S.C. §8 924(c)(1)(A and (o) (Count Two); (iii) aiding and
abetting the distribution of 100 grams or nore of heroin within
1,000 feet of a public housing project or public school, in
violation of 21 U S. C. 88 841(a)(1l), 860 and 18 U.S.C. § 2 (Count
Three); (iv) aiding and abetting in the distribution of fifty grans
or nore of cocaine base ("crack™), 500 grans or nore of cocai ne,
and a neasur abl e anount of marijuana within 1,000 feet of a public
housing project or public school, in violation of 21 U S C
88 841(a)(1l), 860 and 18 U.S.C. § 2 (Counts Four, Five, and SiXx);
(v) conspiring to tanper with a governnent w tness, and aidi ng and
abetting in governnment witness tanpering, inviolationof 18 U S. C
§ 1512(b)(1), (k), and 18 U.S.C. § 2 (Counts Seven and Ei ght); (vi)
aiding and abetting in the bribery of a governnent witness, in
violation of 18 U S.C. 88 201(b)(3) and 2 (Count N ne); and (vii)
forfeiture pursuant to 21 U S.C 8§ 853 and Rule 32.2(a) of the
Federal Rules of Crim nal Procedure (Count Ten).
C. Sentencing

In his Sentencing Menorandum appellant proposed a
sentence of no nore than twelve years' inprisonnent. The
gover nnment responded with a recomended sentence of [ife in prison.
The wi de di screpancy was attri butable to, inter alia, the parties’
differing assessnents of appellant's role in the offense, the drug

quantity for which he should be held responsible, and the need to
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avoi d sentencing disparity. Appellant also argued that he should
be sentenced under the Fair Sentencing Act of 2010 ("FSA"), which
reduced the maxi num statutory penalty for distributing the anount
of crack cocaine alleged in the indictnment (fifty grans) fromlife
in prison to forty years. See 21 U S . C. 8§ 841(b)(L1)(A(iii)
(2009); id. 8§ 841(b)(1)(B)(iii) (2011). In addition, he sought
| eniency based on his personal circunstances, including his
addi ction to al cohol and abuse of prescribed nedications.

At the sentencing hearing, appellant's counsel reiterated
t he request for a sentence of twel ve years, enphasi zing appellant's
downward spiral followng the tragic death of his brother and his
susceptibility at that tine to Belleza' s bad influence. Evidence
presented to the court showed that appellant had |ived a stable,
productive life until his younger brother's nurder when appel |l ant
was in his early twenties.? Appellant's comon-law w fe, the
not her of his two sons, stated that "everything changed" after the
brother's murder, which remains an unsolved crine. Appel l ant's
father reported that his son becane "unstabl e,” explaining that he

drank t oo nuch, becane addicted to a prescription drug, and started

to associate with the wong crowd.

2 On the day before appellant's sentencing hearing, his
counsel submitted a DVD containing video statements from famly
menbers, including his parents, brother, and sister. The record
contains a transcript of the statenents that was prepared by a
certified court reporter.
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Counsel al so enphasi zed that simlarly situated
def endants i n ot her cases had been of fered sentences conparable to
appel l ant's proposed twel ve-year term She further noted that the
government had previously offered to recommend a seventeen-year
sentence in exchange for a guilty plea. Though appell ant rejected
that deal, counsel argued that a life sentence was not justified
because "[t] he evidence remains the sane.”

The prosecutor |ikewise renewed at the hearing the
government's request for a life sentence, explaining that even a

"conservative" approach to the drug cal cul ation -- considering only

the anmpunt of cocaine and not any other drug -- generated a
gui del ines range of 360 nonths to life. In response to defense
counsel's disparity argunent, the prosecutor argued that

appellant's situation differed fromthat of the individuals cited
for conpari son because, unli ke them appellant had not entered into
a pl ea agreenent. The prosecutor enphasi zed appel | ant' s | eadership
activities in the conspiracy, as well as his key role in the effort
to procure false testinony from Del gado.

The prosecutor also brought up an incident involving
appel l ant that occurred at the prison during his incarceration,
separate fromthe witness tanpering activity and after he had been
charged in the superseding indictnent. Along with two other nen
(one co-defendant and an unidentified third person), appellant

entered an interview room where a probation officer was neeting
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wi t h anot her co-defendant and his attorney and denanded to see the
co-defendant's plea agreenent. According to the governnent, the
probation officer and attorney were intimdated by the encounter.

Asserting that appellant had "not shown that anything
t hat has happened to himfromall these years will deter himfrom
conducting future crimnal acts," the governnent predicted his
i kelihood of rehabilitation at "zero to none." Hence, it
recomended t he hi ghest gui delines sentence.

Def ense counsel responded by again raising the disparity
argunent, noting, inter alia, that the court had inposed that day
a twenty-year termon a simlarly situated co-defendant (Defendant
No. 4 inthe indictnent). Counsel also reported that the attorney
involved in the prison episode cited by the governnent had told her
-- contrary to the governnent's representation -- that he had not
felt intimdated. Finally, she enphasized that appellant had in
fact shown a capacity for rehabilitation in the previous twelve to
fourteen nonths and had broken ties to his crimnal associates.

In inposing sentence, the district court accepted
appellant's contention that he participated in the conspiracy for
only twenty-four nonths. Accordingly, the <court held him
accountable for the distribution of about twenty-two kil ograns of
cocaine. The court stated that it "took under advi sement the i ssue

of the anmendnents to the Fair Sentencing Act," and expl ai ned that

it was "not in any way cal cul ati ng any base of fense | evel based on
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any crack cocaine." The court thus adopted appellant's proposed
starting base offense | evel ("BOL") of 34. It increased the BOL by
two |evels because the drug dealing occurred near a protected
| ocation, see U.S.S.G § 2D1.2(a)(1), added another two | evels for
t he possession of firearns, see id. § 2D1.1(b) (1), and two nore for
obstruction of justice, see id. § 3CL. 1. The court rejected
appel l ant's contention that he should be treated as a supervi sor of
the drug organization, rather than a |eader, and thus added four
| evel s for appellant's rol e in t he of f ense. See
US S G §3Bl.1(a).® Finally, the court granted appellant a two-
| evel downward adjustnent for acceptance of responsibility. See
US S G 8§ 3El.1(a). The resulting BOL was 42, and the applicable
crimnal history category was |I. As a result, the sentencing
gui del i nes range was 360 nonths to life inprisonnent.

The district court prefaced its sentencing pronouncenent
with a summary of appellant's crimnal conduct, including his
position as "the second in command of one of the npbst dangerous
drug trafficking organizations operating in the eastern part of

Puerto Rico,” his "principal role in the efforts to get the

% At appellant's change-of-plea hearing, the court had
described appellant's role in the conspiracy as a "supervisor."
The prosecutor stated at that hearing that appellant was a
supervisor of five or nore people and that he "acted as the
lieutenant of the place on behalf of the drug trafficking
or gani zation." Under the guidelines, a supervisory role would
result in a three-level increase in the BOL rather than the four-
| evel adjustnment for a |l eadership role. See U S.S.G § 3Bl1.1(b).
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Government's main cooperator to recant his testinony," and his
"instrunental" role in snmuggling the cell phone to Del gado. The
court also cited the episode at the prison involving the probation
i nterview

The Court has al so recei ved i nformation
fromthe probation office that this defendant
al ong wi t h anot her co-defendant al so attenpted
to intimdate another U S. probation officer,
who was at the tinme conducting the presentence
interview of a co-defendant in this instant
case at NMDC Guaynabo.

The defendant interrupted the interview
and demanded to see the co-defendant's Plea
Agreenent, which is confidential and against
Bureau of Prisons' rules and regul ations, al
to verify if said co-defendant was cooperating
with the CGovernnent.

Al t hough Counsel says t hat she
interviewed the [awer involved in the issue
with the probation officer, as a result of
that incident, it was brought to the attention
of the Court. W held a neeting with all the
judges present, probation office, where the
probation officer who was involved, certainly
related to the Court the events that
transpi red and how she was intimdated at the
time she was i ntervi ewi ng anot her co-def endant
who had pled guilty.

M . Zavala was acconpani ed by anot her
co-def endant and another person who was not
identified. And he was the main actor of that
i nci dent . It shows that he was stil
exercising his position as | eader of the drug
trafficking organization, at |east of those
that were in prison

So in order to reflect the seriousness

of the offense, to pronote respect for the | aw
and to provide just punishnent for the
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offense, it is the judgnent of this Court the

defendant is hereby committed to the custody

of the Bureau of Prisons to be inprisoned for

t he remai nder of his natural life.

| medi ately followi ng the inposition of sentence, defense
counsel, noting the court's reliance on the ex parte nmeeting with
the probation officer, asked the court to vacate the sentence so
that she could review any witten reports or videotapes of that
nmeeti ng. The judge responded that there was no nenorialization of
the neeting: "It was just a sit down with the probation officer and
that was it. W were given information as to what transpired at
that time." Counsel's ensuing request for an opportunity to cal
the probation officer to the stand was deni ed.

Near the close of the proceeding, the prosecutor sought

to clarify the court's reference to the incident:

Prosecutor: Counsel . . . [said] that Your
Honor expressly used the incident with the
probation officer . . . to nake a judgnent of

[ife inprisonment. And | just want to clarify
for the record, that wasn't the only factor
t he expressed factor for Your Honor's basis.

Court: No, no. | expressedit. And if
you notice that when the latter part of that
statenment | said that that shows that he was
still exercising his position as |eadership
while in prison over the other co-defendants
in this case that were in prison

That's the only reason | brought it
forth, to show that he was still a[]head of
that group and he was still exercising [a]

| eadership role.

Prosecutor: Thank you, Your Honor.
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Court: That's the only reason | brought

it up, because | know it doesn't influence the

sent ence.

The court did not announce a sentence on each count
separately, and its subsequent witten judgnent al so recorded the
sentence of "[i]nprisonnment for the remainder of his natural |ife"
without linking it to individual counts.* The forfeiture count,
Count Ten, was dismssed.®> A section of the court's Statenent of
Reasons filed as part of the judgnent, titled "Additional Facts
Justifying the Sentence in this Case," stated, in part: "The Court

al so received information that defendant along with another co-

defendant also attenpted to intinfidlate another U.S. Probation

* The sane | anguage appeared in an anmended judgnent, which
added (at appellant's request) to the list of institutions the
court recommended to the Bureau of Prisons for appellant's
pl acenent .

®> The Docket entries for the docunents titled "Judgnent in a
Crimnal Case" (No. 2579) and "Anmended Judgnent in a Cri m nal Case"
(No. 2788) do |list each count separately and i n sequence, grouping
the counts with identical supervised release terns and nonetary
assessnents. Counts Three to Six, for exanple, are recorded as
fol |l ows:

Count (s) 3s, 4s, 5s, 6s, Inpr for the remainder of his
natural life. SRT of 10 years. SMA of $100.00][.]

At both the sentencing hearing and in the Judgnments thensel ves,
however, the court inposed an undifferentiated life term The
clerk's entry cannot add substantively to the court's judgnent, and
t he governnent does not argue otherw se. See generally Fed. R
Cim P. 32(k)(1) ("In the judgnent of conviction, the court must
set forth the plea, the jury verdict or the court's findings, the
adj udi cation, and the sentence. . . . The judge must sign the
judgnent, and the clerk nust enter it.").
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Oficer, who was at the tine conducting the pre-sentence interview
of a co-defendant in this case at MDC Guaynabo."
.

Appel l ant attacks his life sentence on four fronts
First, he clains it is inpermssible to inpose a general sentence
rather than giving specific attention to each separate count, and
t he general sentence is additionally inproper here because none of
the counts authorizes a term of |ife inprisonnent. Second, he
argues that the court commtted a due process violation by
inproperly relying on adverse factual infornation obtained in the
ex parte neeting with the probation officer. Third, appell ant
asserts that the court erred by failing to explain why it chose to
sentence himat the specific point within the guidelines range, as
required by statute when the range spans nore than twenty-four
months. See 18 U . S.C. 8§ 3553(c)(1). Finally, he argues that the
court erred by giving no reason for rejecting his disparity
argunent. As noted above, we reach only the first two of these
contenti ons.
A. Standard of Review

Clainms of sentencing error trigger a two-step inquiry:
"we first determ ne whether the sentence inposed is procedurally
reasonable and then determine whether it 1is substantively

reasonable.” United States v. Cogston, 662 F.3d 588, 590 (1st

Cr. 2011). In evaluating the procedures used, "we review factual
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findings for clear error, argunents that the sentencing court erred
in interpreting or applying the guidelines de novo, and judgnent

calls for abuse of discretion.” United States v. Leahy, 668 F.3d

18, 21 (1st Gr. 2012) (citations omtted). The substantive
reasonabl eness of the sentence is reviewed for abuse of discretion,
taking into account the totality of the circunstances. 1d. at 24.

Al though appellant argues that a sentence of life
i nprisonnment is unreasonably harsh, his clains are procedural in
nature. Qur review thus adheres to the fornula set out above for
procedural challenges, nodified as appropriate for issues subject

to the plain error standard. See United States v. Fernandez-

Her nandez, 652 F.3d 56, 71 (1st Cir. 2011) ("'[When a defendant
fails to preserve an objection below, the plain error standard
supplants the customary standard of review.'" (quoting United

States v. Davila-Gonzélez, 595 F.3d 42, 47 (1st Cr. 2010)

(alteration in original)).
B. The General Sentence of Life |nprisonnment

The governnment concedes that the inposition of a general
sentence of life inprisonnent was inproper, as no count in the

i ndictnent supported such a sentence,® and it agrees that

® The governnent asserts in its brief that a general sentence
is not per se unlawful when the term inposed does not exceed the
maxi mum for one or nore counts. The defendant argues that a
general sentence is inproper regardless of its propriety for
di screte counts. W need not enter that debate, as the governnent
concedes that the life sentence i nposed here was not aut horized for
any of the nine counts.
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resentencing is necessary on nost of the counts.’ It argues,
however, that the life termshould stand on two of the drug counts
-- Counts One and Five -- because appellant cannot satisfy the
plain error standard wth respect to those two counts. Bef or e
exam ning the conpeting views of the appropriate renmedy for the
acknow edged error, we briefly digress to explain the FSA's effect
on the case.

1. The Fair Sentencing Act of 2010

In Count One of the indictnent, appellant was charged
with conspiring to possess for distribution 50 granms or nore of
crack, along with varying quantities of other drugs. Count Four

all eged that he in fact possessed, with the intent to distribute,

W note, however, that we have stated that "[t]he proper
procedure” is to "render a separate sentence on each count." See
United States v. Mynagh, 566 F.2d 799, 805 (1st Cir. 1977),
abrogated on other grounds by United States v. N eves-Burgos, 62
F.3d 431, 436 (1st Gr. 1995). Some courts have adopted
appellant's view, at least in particular cases. See, e.qg., United
States v. Ward, 626 F.3d 179, 184-85 (3d G r. 2010) (finding plain
error and remanding for resentencing where general sentence
exceeded the mandatory maxi num on sonme counts); United States v.
Moriarty, 429 F.3d 1012, 1025 (11th Cr. 2005) (remanding for
resent enci ng where general sentence exceeded t he mandat ory maxi num
on one count because "[i]t is difficult to determ ne the intention
of the district court").

" The governnent agrees that resentencing is necessary on
Count Two (twenty-year statutory maxinmum), Counts Three & Four
(eighty-year statutory maxinmum, Count Six (forty-year statutory
maxi mum), Counts Seven & Ei ght (twenty-year statutory nmaxi mum, and
Count Nine (fifteen-year statutory maxinmum. Al t hough the
government's brief asserted that resentencing on Count Seven was
unnecessary, the governnent acknow edged at oral argunent that it
had erred in so arguing.

-15-



50 granms or nore of crack. At the tinme the indictnent was fil ed,
a defendant convicted of a distribution offense involving 50 grans
or nore of crack was exposed to a maxi mum statutory termof life
inprisonnment. By the tinme appellant was sentenced, however, the
FSA had reduced the maxi mum penalty for that anount of crack to 40
years, and it increased the trigger amount for a life sentence to
280 grans or nore. See 21 USC § 841 (b)(1)(B)y(iii),
(D) (L) (A (iii).

As descri bed above, appellant argued in his sentencing
menor andumt hat he was entitled to be sentenced under the FSA, with
its reduced penalty for the charged anount of crack. The Suprene
Court recently agreed, holding that FSA penalties apply to
of fenders, such as appellant, who were sentenced after the statute

went into effect. See Dorsey v. United States, 132 S. C. 2321,

2335-36 (2012). Hence, at the tinme of appellant's sentencing, the
crack cocaine avernents in the indictnent supported a maxinmum
sentence of forty years, doubled to eighty years because the drug
dealing took place in proximty to a school and public housing
project. See 21 U.S.C. § 860(a).

As it turned out, the district court explicitly
di sclaimed reliance on any anmount of crack cocaine in inposing
sentence and "took under advisenent" the inpact of the FSA. The

governnment did not object to the court's approach. W thus proceed
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with our analysis without taking into account the crack cocaine
al | egati ons.

2. Plain Error

Where a defendant fails to present a claimof error to
the district court, as is the case with appellant's challenge to
the general life term he nust satisfy a demandi ng four-prong
inquiry to obtain relief. To denonstrate reversible plain error,
a def endant nust showthat (1) an error occurred, (2) the error was
clear and obvious, and it not only (3) affected the defendant's
substantial rights but also (4) ""inpaired the fairness, integrity,

or public reputation of the judicial proceedings.'"” United States

v. Mtrano, 658 F.3d 117, 124 (1st Cr. 2011) (quoting United

States v. Gonzé&l ez-Castillo, 562 F.3d 80, 82 (1st Cir. 2009)). The

government asserts that, even if appellant can satisfy the first
three requirenents with respect to Counts One and Five, he cannot
satisfy the fourth prong.

As we have described, Count One alleges that appellant
conspired to distribute fifty or nore grans of cocaine base, 500
grans or nore of cocaine, 100 grans or nore of heroin, and
measur abl e anounts of marijuana, all within 1,000 feet of a public
housing project or public school. Count Five alleges that
appel l ant aided and abetted in the distribution of 500 grans or
nmore of cocaine, also within 1,000 feet of a housing project or

public school. The statutory maximum penalty for the crines
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alleged in the two counts, which is linked to drug quantities, is
ei ghty years. See 21 U.S.C. 88 841(b)(1)(B), 860 (providing an
initial forty years for the specified quantity, doubl ed because of
the proximty to a protected |ocation). The governnent theorizes,
however, that appellant may fairly be sentenced to the statutory
maxi mum that applies to larger quantities of drugs because the
court found himresponsible for twenty-two kil ograns of cocai ne.
Based on that anount of cocaine, appellant would be subject to a
mnimumtermof ten years and a maximumtermof life inprisonnent.
See 21 U.S.C. § 841(b)(1)(A(ii).

I n advocating for the validity of a sentence based on the
twenty-two kil ogranms, the governnment relies on the Supreme Court's

decisionin United States v. Cotton, 535 U. S. 625 (2002). Applying

plain error review, the Court in Cotton upheld sentences that were

unl awf ul under Apprendi v. New Jersey, 530 U. S. 466 (2000), because

the drug quantities used to calculate the sentence had not been
all eged in the governing indictnent. Cotton, 535 U.S. at 632.

Al though the original indictnment had alleged a conspiracy to
distribute five kilograms or nore of cocaine and fifty grans or
nmore of crack -- quantities that exposed the defendants to life
i mprisonnment, id. at 627, 633 n.3 -- the drug anounts were omtted
from the superseding indictnent as permtted by then-prevailing
precedent, id. at 628. Followng guilty verdicts, the court

i nposed sentences of thirty years and life inprisonnent based on
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undi sputed quantities of crack far in excess of the statutory
threshold alleged in the original indictnent. 1d. The defendants
di d not object based on the om ssion of quantity allegations in the
i ndi ct nment.

The Suprene Court held that, in the circunstances of that
case, the om ssion of drug anounts fromthe supersedi ng i ndictnent
"did not seriously affect the fairness, integrity, or public
reputation of judicial proceedings.” 1d. at 632-33. The Court
not ed t he "overwhel m ng" and "essentially uncontroverted" evi dence
that the conspiracy involved at |east fifty granms of cocai ne base,
id. at 633 (internal quotation marks omtted), and it concl uded
that "[s]urely the grand jury, having found that the conspiracy
exi sted, would have also found that the conspiracy involved at
| east 50 grams of cocai ne base,"” id.

We disagree that Cotton |leads to affirmance of the life
sentence inposed in this case. In addition to the problematic
general nature of the sentence here, acritical distinction between
the cases is that the grand jury in Cotton had originally charged
a drug quantity consistent wwth the district court's judgnent. The
om ssion of a drug quantity in the superseding indictnment did not
signify a change in the prosecution's or grand jury's assessnent of
the case. Rather, it reflected the state of the law at the tine,
before the Supreme Court held that "'any fact that increases the

penalty for a crime beyond the prescribed statutory maxi numnust be
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submtted to a jury'" and charged in the indictnent. |1d. at 627
(quoting Apprendi, 530 U.S. at 490, 476); see also Brief for the

United States, United States v. Cotton, 535 U. S. 625 (2002) ( No.

01-687), 2002 W. 264766, at *46 ("[T]here is no reason to suppose
that the grand jury neant to retract its earlier findings (which,
under the prevailing view of the law, were not required in an
indictnent)."). In Cotton, therefore, the Court carried out the
original charging decision when it rejected the defendants' claim

of plain error. |1d. at 634; see also United States v. Cotton, 261

F.3d 397, 414 (4th Cr. 2001) (WIkinson, J., dissenting) (noting
that "[t]here can be no doubt that had the prosecution been aware
of the [subsequent change in the law], it would have nade certain
that the superseding indictnment mrrored the initial indictnent"),

rev'd, Cotton, 535 U.S. at 625. Mdreover, when they were indicted

for a second tine, the Cotton defendants, in |ight of the origina
i ndictnment, would have understood that the charged conspiracy
exposed them to the lengthy sentences ultimately inposed. On
appeal, they were seeking to benefit from an unantici pated change
in the | aw

Here, by contrast, there was no flaw in the indictnent
resulting froma subsequent change in the law. the grand jury did
choose a drug quantity and thereby set specific, statutorily
prescribed [imts on the sentence. The problem instead, is that

the district court inposed a termof inprisonnent that exceeds the
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statutory maxi mumfor the drug quantity selected by the grand jury.
As outlined above, the cocaine anpbunt charged in Counts One and
Five -- "500 grans or nore" -- triggered a sentence under 21 U S. C
8§ 841(b)(1)(B)(ii) of "not . . . less than 5 years and not nore
t han 40 years," doubl ed under § 860 to a maxi num of eighty years.
Affirmng the sentence here would thus reduce the drug-quantity
el ement of the indictnent to an irrelevancy. Unlike in Cotton, it
woul d nean disregarding, not carrying out, the grand jury's
j udgnent . 8

Mor eover, the governnent's position that the life terns
should stand on Counts One and Five is inconpatible with the
procedure needed to correct the unlawful general sentence. \Were
the district court's obligation is to individually consider the
appropriate puni shnent for each count, it would be unseemy for us

to permt -- indeed, to direct -- an unlawful term of Ilife

8 Because the superseding indictnent in this case alleged an
anount of crack that could have triggered a life sentence at the
time the indictnment was filed, the case woul d have borne nore of a
resenbl ance to Cotton if the quantity of crack had figured into
appel l ant's sentencing cal cul us. The district court, however
explicitly excluded crack from consideration in sentencing.
Appel lant's pre-FSA exposure to a |ife sentence based on the crack
al | egati ons has no rel evance to his exposure based on the quantity
of regul ar cocai ne.

Counsel 's failure to object tothe |ife termappears at | east
partially attri butable to her focus on the Guidelines and the FSA' s
i mpact . She stated at the hearing that, even under the FSA
appel lant "would still bein alife category."” Evidently, neither
counsel nor the court realized that life inprisonnent exceeded the
statutory maxi mum once the crack was dropped from the sentencing
cal cul us.
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i nprisonnment on two of the counts. This overriding sentencing flaw
did not exist in Cotton.

In these circunstances, we reject the governnent's
assertion that the life term of inprisonnent survives the plain
error test. Particularly in light of its severity, we conclude
that "the fairness and integrity of the crimnal justice system"”
Cotton, 535 U. S. at 634, would be conprom sed if we were to enforce
an unlawful life sentence that the governnent declined to seek at
the outset of the case, when it could have done so lawfully. See

Jones v. United States, 526 U. S. 227, 243 n.6 (1999) ("[U] nder the

Due Process C ause of the Fifth Anendnent and the notice and jury
trial guarantees of the Si xth Amendnent, any fact (other than prior
conviction) that increases the maxi numpenalty for a crinme nust be
charged in an indictnent, submtted to a jury, and proven beyond a
reasonabl e doubt.").

We t hus conclude that the district court's plain error in
i nposing a general sentence of l|ife inprisonment on Counts One
t hrough Nine of the indictnment requires us to vacate that sentence
and remand for reconsideration of the sentence on every count.
That determ nation arguably makes it unnecessary for us to consi der
at this time appellant's other clainms of error, whichrelate to the
manner in which the district court handl ed the origi nal sentencing
proceedi ng. One of those issues warrants our attention, however,

to ensure that it does not recur during resentencing. Inportantly,
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that discussion will denonstrate that the fairness of the original
sent enci ng proceedi ng was conprom sed. Hence, the district court
wll need to consider the appropriate sentence anew, rather than
remedyi ng the general sentence problemsinply by specifying a term
for each count. W therefore turn to the second chal |l enge.
C. Ex Parte Information

Appel l ant asserts that the district court erredin fixing
hi s sentence by considering i nformati on obtai ned during an ex parte
meeting with the probati on departnent. The record i s uncl ear about
the nature of the ex parte gathering and who was present, though
the participants apparently included nultiple judges and the
probation officer involved in the incident in which appellant and
two others demanded to see a co-defendant's plea agreenent. The
record does show that the district court concluded that appellant
pl ayed the lead role in the encounter, and the court | ater factored
that conclusion into its sentencing deci sion.

A district court tasked with inposing an appropriate
sentence "enjoys 'broad discretion in the information it my
recei ve and consider regarding [a] defendant and his conduct.'"

United States v. Rivera-Rodriguez, 489 F.3d 48, 53 (1st G r. 2007)

(alterationinoriginal) (quoting United States v. Curran, 926 F. 2d

59, 61 (1st Cir. 1991)); see also 18 U.S.C. 8 3661 ("No Iimtation
shall be placed on the information concerning the background,

character, and conduct of a person convicted of an offense which a
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court of the United States may recei ve and consi der for the purpose
of inposing an appropriate sentence."). Under Federal Rule of
Crim nal Procedure 32, however, the court is required to provide
the defendant with "'a neaningful opportunity to coment on the
factual information on which his or her sentence is based.'"

Ri vera- Rodriguez, 489 F.3d at 53-54 (quoting United States v.

Berzon, 941 F.2d 8, 10 (1st Cir. 1991)); see also Irizarry v.

United States, 553 U S. 708, 715 (2008) ("Sound practice dictates

that judges in all cases should nake sure that the infornmation
provided to the parties in advance of the hearing, and in the
hearing itself, has given them an opportunity to confront and
debate the relevant [sentencing] issues."”); Fed. R Cim P.
32(1)(D(QO.° The Sentencing Quidelines |ikewi se require that
def endants be given "an adequate opportunity” to address "any
factor inportant to the sentencing determination [that] 1is
reasonably in dispute." See U S S. G 8§ 6Al.3(a).

The process here was i nadequate. |ndeed, the governnent
does not neaningfully argue otherwise, largely confining its

briefing on this issue to a harnl ess error analysis.! Appellant

° Rule 32(i)(1)(C) states that the court "nust allow the
parties' attorneys to comment on the probation officer's
determ nations and other natters relating to an appropriate
sent ence. "

0 The governnent nakes a listless attenpt to justify the ex
parte session on the ground that probation officers are "'regarded
as an extension of the court who provide[] the sentencing judge
with a wide range of information about the defendant and the
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was alerted to the ex parte neeting for the first time during the
court's sentencing pronouncenent, and he thus had insufficient
notice and no opportunity to develop a response to any adverse

informati on communi cated there. See Berzon, 941 F.2d at 18

(""Th[e] right to be heard has little reality or worth unl ess one

is informed.'" (alteration in original) (quoting Burns v. United

States, 501 U. S. 129, 136 (1991) (quoting Mullane v. Cent. Hanover

Bank & Trust Co., 339 U.S. 306, 314 (1950)))).

I mportantly, it appears that defense counsel also first
| earned at the sentencing hearing that appell ant had been depi cted
as "the main actor” in the prison episode.' That characterization

of appellant's role was promnent in the district court's ora

offense.'™ Brief at 50 (quoting United States v. Johnson, 935 F. 2d
47, 49 (4th CGr. 1991)). Here, however, the information
communi cated ex parte was not from a "neutral, infornmation-

gat hering agent of the court,"” Johnson, 935 F.2d at 50, but froma
participant in an incident involving the defendant. The precedent
t he governnent invokes is thus wholly inapt here.

1 So far as the record shows, the first reference to the
incident itself was in the governnment's response to appellant's
objections to the presentence report. Addressing appellant's
argunent that he was inproperly | abeled an "enforcer" for the drug
trafficking organi zation, the governnent stated in a footnote:

Def endant need not have used a firearmor killed soneone
in order to be an enforcer. . . . Interestingly so, not
havi ng | earned his | esson and proving that he was in fact
an enforcer, defendant was involved in intimdating a
coconspirator, the coconspirator's attorney and a
probation officer during the probation officer's PSR
interview of a coconspirator in this case.

Dockt. No. 2544, at 3 n.2.
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expl anation of the sentence. Both in its initial remarks and
|ater, when the prosecutor attenpted to establish that the
encounter was not the sole justification for the life sentence, the
court invoked the incident as evidence that appellant was "stil
exercising his position as [a] |eader of the drug trafficking
organi zation." The court also cited the incident in its witten
St at ement of Reasons. '?

Appel  ant was thus inproperly denied an opportunity to
respond to unfavorable information considered by the court in
sentencing him As appellant is otherwise entitled to a conplete
resentenci ng, we need not exam ne the governnent's assertion that
the court would have inposed the sanme sentence regardl ess of the
undi scl osed information, and that any such error was therefore
har m ess.

On remand, if the district court again chooses to
consider the information obtained at the neeting in its sentencing
determ nation, appellant nust be given notice of what was

communi cat ed about his conduct and an opportunity to respond.

2 The record | eaves no doubt that the undi scl osed i nformation
i nfluenced the court's deliberations, whether or not it affected
the actual terminposed. W note one respect in which it may have
had a direct inpact. At appellant's change-of-plea hearing, both
t he prosecutor and court descri bed appel |l ant as a supervi sor of the
drug trafficking organization, a role that would have triggered a
t hree-1 evel upward adjustnment in his BOL. At sentencing, the court
i mposed a four-level role-in-the-offense adjustnment based on his
status as a "leader" of the enterprise. The four-Ilevel adjustnent
had been recommended in appellant's PSR
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D. Explanation

Appellant's two remaining challenges both concern the
district court's failure to explain the sentence it inposed.
Appel  ant contends that the court (1) did not adequately explain
its reasons for choosing the hi ghest point of the guidelines range,
as required by 18 U.S. C. 8§ 3553(c)(1),* and (2) inproperly failed
to give reasons for rejecting his detailed disparity argunent.
These were both matters of consequence, particularly given the
severity of the sentence inposed. However, having already
establ i shed the need for resentencing, we decline to exam ne these
contenti ons.

[T,

W thus hold that the general sentence of life
i nprisonnment inposed on appellant nust be vacated because it
exceeds the statutory maxi numon each of the nine counts. W also
must consider whether the remand should be to the sane or a
different judge, in light of the sentencing judge's inproper
reliance on ex parte information concerning the prison incident.

See United States v. Craven, 239 F.3d 91, 103 (1st Cr. 2001);

Berzon, 941 F.2d at 20.
Al t hough the content of the ex parte neeting could be

considered in the resentencing if it were disclosed to appellant

13 Section 3553(c)(1) requires the trial judge to explain its
reasons for selecting a sentence at a particular point within a
range exceedi ng twenty-four nonths.
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and he were given the opportunity to respond, we are concerned t hat
any such followup wll necessarily occur |ong after the di scussion
took place. An accurate recounting of the event may no | onger be
possible. In addition, the district court's ability to segregate
the information it obtained at the neeting would al nost certainly
be di m nished with the passage of tine. W previously have noted
that it would be "difficult, if not inpossible, for a judge, no
matter how sincere, to purge [ex parte] information fromher m nd
-- and, equally, to maintain the perception of inpartiality."

Craven, 239 F.3d at 103. That concern is apropos here. The

maxi mum sent ence on sone counts remains very high -- 80 years --
and "'both for the judge's own sake, and the appearance of
justice,'" we conclude that remand to anot her judge is advi sabl e.

Berzon, 941 F.2d at 20 (quoting Mawson v. United States, 463 F.2d

29, 31 (1st CGr. 1972)).
We therefore vacate appellant's sentence and remand for
resentencing before a different judge.

So ordered.
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