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LIPEZ, Crcuit Judge. Appel  ant  Ral ph  Appol on was

charged with one count of conspiring to conmt wre fraud in
violation of 18 U S.C 8 371 and four counts of commtting wre
fraud in violation of 18 U . S.C. § 1343. These charges arose out of
his connection to a nortgage fraud schene. After a lengthy jury
trial, Ralph! was found guilty of all charges against him and was
sentenced to atermof inprisonnent foll owed by supervi sed rel ease.

He raises a nunber of <challenges to the district court's
evidentiary rulings, the sufficiency of the evidence against him
and the loss calculation used to establish his sentence. Upon
careful consideration, we affirmhis convictions and sentence.

l.
A. The Mortgage Fraud Schene

The conpanion case to this appeal, United States .

Appol on, 695 F.3d 44, 51-53 (1st Cr. 2012) ["Daniel Appolon"],

lays forth the basic facts of the nortgage fraud schene at issue in
great detail, and we assune the reader's famliarity with that
opinion.? As we descri bed,

[t]he schenme itself was unconpl i cat ed:
appel lants and their coconspirators arranged

L A nunber of the conspirators in this schene are rel ated and
therefore share the sanme surnane. For clarity's sake, we refer to
t he Appolons by their first nanes throughout the opinion.

2 Ralph's case was originally joined to that of his
codefendants, but he was tried separately after his attorney
w t hdrew shortly before the joint trial. Daniel Appolon, 695 F. 3d
at 52 n. 1.
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for straw buyers to purchase real property at

the asking price, falsified nortgage | oan

applications for the straw buyers to obtain

fi nanci ng for an artificially-inflated

purchase price, and pocketed the difference.

The | oans secured by each of the properties

i nvol ved in appell ants' schene eventual |y went

into default, and nost of the properties were

forced into forecl osure at huge | osses for the

| enders.
|d. at 51. Twenty-one properties were sold as part of this schene.
ld. at 53. The conspiracy involved a nunber of individuals,
including: Eric Levine, areal estate | awyer who had been suspended
from the practice of law, Daniel Lindley, another real estate
attorney; Latoya Haltiwanger, a residential nortgage broker; and
Ernst Appolon, a realtor. 1d. at 52. Ernst Appolon's brothers,
Dani el and Ral ph, also participated in the schene. 1d.

The trial record discloses the follow ng facts, descri bed

in the light nost favorable to the jury's verdict. See United

States v. Mibayyid, 658 F.3d 35, 41 (1st G r. 2011). Ralph was a
| oan originator with New Engl and Merchants, a real estate conpany
where he worked with Ernst and Daniel. H's nain responsibility was
to recruit and cultivate straw buyers to participate in the
fraudul ent property deals. These buyers typically provided their
names and credit histories for the purchase i n exchange for vari ous
benefits, including having nortgage paynents made on their behalf
or receiving remuneration for their participation. Ral ph al so

created and processed | oan applications for the property deals,



whi ch cont ai ned vari ous representations regardi ng the straw buyers
who were purportedly applying for the | oans.

Ral ph's wire fraud charges arose from his invol venent
with transactions surrounding two properties |ocated at 586 East
Third Street, South Boston, MA ("the Third Street property") and
3231 Washington Street, Jamaica Plain, MA ("the Washington Street
property").

B. The Third Street Property

The Third Street property's purchase took place in June
2005. Ralph's coconspirators recruited himto find a purchaser,
telling himthat he could wite the nortgage docunents and woul d
obtain a comm ssion on the | oan. Wen Ral ph was unable to secure
a purchaser, Levine and the seller, Robert Odi megwu, asked Ral ph to
buy the property hinself, on the conditions that Ralph would
receive a portion of the realtor commssion as well as a hefty
referral fee, and that Levine and Odi negw woul d pay the nortgage
for a year.

Ral ph assented, but put the property in the name of his
nmot her-in-law, Violetha C enendore. Cenendore agreed to assi st
Ral ph and sign | oan docunents at his request, believing that her
participation would help Ral ph and her daughter with their rea
estate ventures. He prepared and submtted a nortgage | oan
application on Cenendore's behalf to Long Beach Mrtgage. This

application contained a nunber of false statenents concerning,
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inter alia, the purchase price, Cenendore's intent to maintain her
primary residence at the property, and her nonthly incone. Based
on the application and related paperwork, Long Beach Mortgage
approved 100 percent financing for the purchase and wred | oan
proceeds to Lindley's account. The proceeds were transferred to
Levine's account after the closing, and Levine in turn paid Ral ph
$60, 000, as well as a | oan origination comm ssion of al nost $6, 000.
C. The Washington Street Property

Ral ph al so participated in the Septenber 2005 sal e of the
Washi ngton Street property. A man naned Peter Robinson served as
the straw buyer for this purchase. Robi nson testified that he
spoke with Ral ph at |east once during the purchasing process, and
on one occasi on anot her conspirator w tnessed Robi nson, Ernst, and
Ral ph nmeet together at the New Engl and Mortgage office. Robinson's
| oan application listed Ral ph as the loan interviewer, and Ral ph
al so acted as the broker representative for the purchase.

Robi nson's purported | oan application was submtted to a
conpany called WMC Mirtgage Corporation ("WJMC Mrtgage"). The
application <contained various false statenents, i ncl udi ng
i nformation about hi s enpl oynent at a second | ob
m srepresentations regarding his nonthly i ncone, and a $29, 000 bank
account balance he did not actually have. The closing for the
Washi ngton Street property took place in Septenber 2005, wth

Robi nson, Ernst, and an attorney present. Ral ph was at the cl osing
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for a short period of tine. After the closing, Ralph received
$8, 320 in excess funds fromone of Levine's accounts, as well as a
broker fee in a simlar anount.

After a nine-day trial, thejury returned guilty verdicts
on the conspiracy count as well as all four wire fraud counts. The
district court sentenced Ral ph to 60 nonths' inprisonnment on the
conspiracy count and 70 nonths' inprisonnment on each wire fraud
count, all to run concurrently. Ralph was also sentenced to two
years of supervised release, and ordered to forfeit approxi mtely
$1.9 nmllion that he had gained from his participation in the
conspiracy. This tinely appeal followed.

.

Ral ph raises various challenges to his conviction and

sentence, sone of which coincide with argunents raised by his

coconspirators in Daniel Appolon. We begin by addressing the

argunent s uni que to Ral ph's appeal .
A.  Sufficiency of the Evidence

Ral ph noved for a judgnent of acquittal on all of the
charges agai nst hi munder Federal Rule of Crim nal Procedure 29.
The district court denied Ral ph's notion, and he appeal s fromthat
ruling. W review a challenge based on insufficiency of the
evi dence de novo, viewi ng the evidence in the Iight nost favorable

tothe jury's verdict. United States v. Rodriguez-Vél ez, 597 F. 3d

32, 38 (1st G r. 2010). W give equal weight to direct and
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circunstanti al evidence. See United States v. Otiz, 447 F.3d 28,

32 (1st Cir. 2006). The inquiry focuses on whether "'a rational
jury could have found that the governnent proved each el enent of

the crine beyond a reasonable doubt.'" United States v.

Mardirosian, 602 F.3d 1, 7 (1st Cr. 2010) (quoting United States

v. Sepul veda, 15 F. 3d 1161, 1173 (1st Gr. 1993)). W begin with
Ral ph's argunents as to the substantive wire fraud counts before
turning to his conviction on the conspiracy count.

1. The Wre Fraud Counts

The el enments of a wire fraud conviction under 18 U S.C.
8§ 1343 are: (1) a schenme or artifice to defraud using false or
fraudul ent pretenses; (2) the defendant's knowng and wlling
participation in the schene or artifice with the intent to defraud;
and (3) the use of the interstate wires in furtherance of the

schenme. See United States v. Sawer, 85 F.3d 713, 723 (1st Gr.

1996); United States v. Cassiere, 4 F.3d 1006, 1011 (1st Cr.

1993). The false or fraudulent representation nust be material.

Neder v. United States, 527 U S. 1, 25 (1999); United States v.

Bl ast os, 258 F.3d 25, 27 (1st Cr. 2001).

a. Counts Two and Three (Third Street
Transacti on)

Counts Two and Three arose fromRal ph's participation in
the sale of the East Third Street property to Ral ph's nother-in-
| aw, Cl enmendore. Appellant's challenge to these counts concerns
the materiality of his msrepresentations. A material statenent
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"has a natural tendency to influence, or [is] capable of
i nfluencing, the decision of the decisionmaking body to which it

was addressed."” Neder, 527 U S. at 16 (quoting United States v.

Gaudin, 515 U S. 506, 509 (1995)) (internal quotation marks
omtted) (alteration in original). The governnment need not prove
t hat t he deci si onmaker actually relied on the fal sehood or that the
fal sehood | ed to actual danmages. See id. at 24-25 ("The comon-| aw
requi renents of justifiable reliance and danages . . . plainly have
no place in the federal fraud statutes." (internal quotation marks
omtted)).

Here, the m srepresentations at issue were contained in
t he nort gage application Ral ph prepared and submtted to Long Beach
Mort gage. Ral ph observes that the governnent presented no evi dence
regarding Long Beach Mortgage's |oan evaluation process, in
contrast to the Washi ngton Street transacti on, where t he gover nnent
presented wi tness testinony froma WVMC Mort gage representative who
spoke about the types of factors that conpany used when eval uating
an application. Wthout any information regarding the types of
information that Long Beach found rel evant in deciding whether to
approve a |l oan, Ral ph argues, the governnent could not establish
that any of the m srepresentations on the application were factors
in the conpany's deci si onmaki ng.

The record defeats this contention. The Long Beach | oan

file for the Third Street transaction included application forns
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that specifically sought information regarding the purchaser's
i ncone, assets, and intent to reside in the property, all of which
were designed to assess the borrower's creditworthiness. Ct.

United States v. Kenrick, 221 F.3d 19, 32 (1st G r. 2000) (stating,

i n context of bank fraud conviction, that "m srepresentation about
a borrower's credi tworthiness can certainly be a material fal sehood
t hat supports a []Jconviction"). Ralph provided responses to these
requests that the trial testinony established as untrue, including
a verification of Clenendore's rent, information regarding her
enpl oynent, and an occupancy agreenent that certified her intent to
live at the Third Street residence. The fact that Long Beach's
| oan application explicitly sought this information from the
applicant indicates that C enendore's responses were capable of
influencing its decision.

Mor eover, the governnent adduced ot her evi dence regardi ng
the types of information material to Long Beach's deci si onmaki ng
pr ocess. Specifically, the governnent called D ane Taylor, a
representative of WMC Mrtgage, the l|ender for the Wshington
Street transaction, to testify about WMC Mrtgage's practices.
Al t hough Tayl or coul d not speak to Long Beach's | endi ng protocol s,
she testified about a range of criteria relevant to WMC Mort gage's
| ending decisions, including information regarding incone and
enpl oynent, assets, and residence at the purchased property. As

not ed above, Long Beach's nortgage application requested the sane
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information. |Indeed, the trial testinony establishes that the | oan
file for the Third Street transaction contained | oan applications
substantially simlar to WMC Mortgage's applications, strongly
supporting the inference that the two nortgage conpani es used the
same types of information in assessing nortgage applications. A
reasonable jury could thus rely on Taylor's testinony, conbined
wth the simlarity between Long Beach's and WMC Mortgage' s | oan
applications, to conclude that Long Beach woul d have consi dered t he
sane types of factors in assessing C enendore's | oan application.

In light of all this evidence, it is of no nonment that
the governnment did not introduce testinony from a Long Beach
representative regarding the specific types of information it found
material. This challenge therefore fails.

b. Counts Six and Seven (Washington Street
Transacti on)

Counts Six and Seven concerned Ral ph's engagenent with
t he Washi ngt on Street property transaction, and he asserts two nain
challenges to the sufficiency of the evidence supporting these
convi cti ons. First, he argues that the governnment failed to
present evidence that Ral ph knew the representations on the |oan
application were false or misleading. Ralph relies heavily on the
notion that Robinson, the property's purchaser, dealt primarily
with Ernst. The governnent introduced ot her evi dence denonstrating
Ral ph's interactions with Robinson, however, including Robinson's

testinmony that he spoke with Ral ph regarding the transacti on on at
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| east one occasion, and that Ralph was present briefly at the
closing. Additionally, another conspirator testified that Robi nson
cane to the office nmultiple tinmes | ooking for Ral ph, and w t nessed
Ral ph, Ernst, and Robinson neeting at the office on at |east one
occasion. These facts establish that Robinson had at |east sone
interaction with Ral ph regarding the | oan transaction. Mbreover,
testinony from one of Lindley's enployees established that Ral ph
acted as the broker representative on the transaction, and that he
put his name on a nunber of fax transmssions with Lindley's
office. Ralph also listed hinself as the interviewer on the |oan
applications that contained the fal se statenents, as well as ot her
forms related to the transaction. The false verification of rent
fromthe I ender file |isted Ral ph as the requesting party and gave
New England Merchants' address as the location of Robinson's
| andl ord.®

Thi s conpil ati on of evidence gives rise to the reasonabl e
inference not only that Ralph was an active participant in the
transaction, but also that he participated with the specific intent

to defraud. See United States v. Al fonzo—Reyes, 592 F.3d 280, 291

(st Cr. 2010) ("D rect evidence is not required to find [a
defendant] quilty, and juries are entitled to draw reasonable

inferences at trial based on circunstantial evidence."). These

3 Sone of the docunents described above have not been nmde
part of the record on appeal. W thus rely on the governnent's
descriptions of them which appellant has not disputed in any way.
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facts, joined with Ral ph's "general awareness of the nechanics of

appel l ants' schene, " Dani el Appolon, 695 F. 3d at 59, are nore than

sufficient to neet the governnment's burden.

Ral ph's second contention is simlarly unavailing. He
posits that New Engl and Merchants' offices permtted any enpl oyee
to use the conputer systemto generate and transmt forns, thus
making it possible that his brother Ernst or sone other enployee
forged Ralph's signature and engaged in the inculpatory wre
communi cations. But Ralph's ability to construct an alternative
(and rather speculative) reading of the evidence does not
invalidate the jury's conclusion. W ask only whether "a rational
fact finder could find that the governnent proved the essenti al

el emrents of its case beyond a reasonable doubt.” United States v.

Marin, 523 F.3d 24, 27 (1st Cr. 2008). As we have expl ai ned, the
record bears nore than sufficient evidence to support the jury's
conclusion. Mre fundanentally, a wire fraud conviction does not
require that Ral ph "have had any personal involvenent ininitiating
the wire transfers; instead, the use of the wires need only have
been 'a reasonably foreseeable part of the schene in which he

participated.'" United States v. Vazquez-Botet, 532 F. 3d 37, 63-64

(1st Gr. 2008) (quoting Sawer, 85 F.3d at 723 n.6). The evidence
descri bed above, particularly Ral ph's signatures onthe transmtted
docunents, his interactions with WMAC Mort gage, and hi s awar eness of

t he general contours of the fraudul ent schenme, was sufficient to
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denonstrate that he should have foreseen the use of wre
transm ssions as a result of his involvenent in the Washington
Street transaction.

For these reasons, Ral ph's conviction on Counts Six and
Seven nust stand.

2. The Conspiracy Count

To sustain a conviction of conspiracy, the governnent
must prove that "1) the defendant agreed to comnmt an unl awful act,
2) the defendant voluntarily participated in the schene, and 3) one
of the conspirators took an affirmative step toward achi eving the
conspiracy's purpose."” Cassiere, 4 F.3d at 1015. The def endant
must have both intended to nmake the agreenent as well as intended

to commit the substantive offense. See United States v. Gonzal ez,

570 F.3d 16, 24 (1st Gr. 2009). Were the indictnent alleges a
conspiracy to commt nultiple offenses, "the charge may be
sust ai ned by sufficient evidence of conspiracy to commt any one of

the offenses.” United States v. Mifioz- Franco, 487 F. 3d 25, 46 (1st

Cr. 2007).

Ral ph clains that the governnent failed to prove the
exi stence of an agreenent anong the conspirators. An agreenent is
not proven by denonstrating "' nere know edge of anillegal activity

, let alone [] nere association with other conspirators or
mere presence at the scene of the conspiratorial deeds.'"” United

States v. Dellosantos, 649 F.3d 109, 115 (1st Gr. 2011) (quoting
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United States v. Zafiro, 945 F.2d 881, 888 (7th Gr. 1991))

Rat her, the governnment nust prove the exi stence of an "agreenent or

under st andi ng as to each defendant.” 1d. (quoting United States v.

Ri vera- Santiago, 872 F.2d 1073, 1079 (1st Cir. 1989)) (interna

quotation marks omtted). "[Clonspiratorial agreenent need not be
express so long as its existence can plausibly be inferred fromthe
def endants' words and actions and the i nterdependence of activities

and persons involved." United States v. Boylan, 898 F.2d 230

241-42 (1st Cr. 1990); see al so Mifioz- Franco, 487 F.3d at 45-46.

As the discussion regarding the substantive wire fraud
counts shows, the record is replete with evidence evincing Ral ph's
agreenent to commt unlawful acts. He nade nunmerous adm ssions to
an FBI special agent regarding the Third Street transaction,
i ncludi ng that he agreed to purchase the property in his nother-in-
| aw s name and that he prepared | oan applications that he submtted
to the nortgage conpany. These adm ssions are supported by vol unes
of docunmentary evidence and testinony establishing the falsity of
the statenents contained in the applications that Ral ph prepared.
Simlar evidence shows his agreenent to participate in the
Washi ngton Street schene, including testinony show ng that Ral ph
met with Ernst and Robi nson on at | east one occasi on and appended
his name to a nunber of docunents relevant to the transaction.

Ral ph's engagenment with the schene rose far beyond

"sinple association with the conspirators.™ United States V.
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Pérez- Gonzal ez, 445 F.3d 39, 49 (1st Cr. 2006). H s conduct

denonstrates both his intent to engage in a comobn schene and
specific acts in furtherance of that schenme. Thus, there is no
reason to disturb the jury's verdict.*
B. The Adm ssion of the Lindley Files

Ral ph contends that the district court erredinadmtting
the files of Lindley, who served as the closing attorney on the
real estate transactions. Although Ralph franes this contention
under the headi ng of "due process,"” his brief neither explains why
his due process rights were violated by the docunents' adm ssion,
nor identifies wth any precision the particul ar docunents to which
this argunent is addressed. Ral ph's vague allusion to due process
notw t hstanding, his argunent prinmarily addresses the docunents'
adm ssibility under the Federal Rul es of Evidence and we therefore
treat it as such

When the defendant has preserved his objections, the
district court's evidentiary rulings are reviewed for abuse of

di scretion. United States v. Jinenez, 419 F.3d 34, 43 (1st Cr.

2005). The governnent contends that Ral ph forfeited this claim

bel ow, thereby rendering it subject to plain error review See

4 Ral ph contends that the government did not prove the
exi stence of an agreenent between Levine and Ralph, but it is a
wel | -settl ed proposition that "each coconspirator need not know of
or have contact with all other nmenbers, nor nust they know all of
the details of the conspiracy or participate in every act in
furtherance of it." United States v. Martinez—Medina, 279 F.3d
105, 113 (1st Cir. 2002); see also Pérez-Gonzal ez, 445 F.3d at 49.
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United States v. Chaney, 647 F.3d 401, 406 n.6 (1st Cr. 2011)

(observing that "failure to raise an argunent or right due to
inattention or neglect constitutes forfeiture" and issue is
reviewed for plain error). We need not resolve this question,
however, since the district court's adm ssion of these docunents
was not an abuse of discretion.

Ral ph's first challenge goes to the authenticity of the
Lindley files. To introduce a piece of evidence, the proponent
must denonstrate "that the itemis what the proponent clains it
is." Fed. R Evid. 901(a). This relatively undemanding rule
"requires the trial court to determne if there is a reasonable
probability that the evidence is what it is purported to be."

United States v. Carlos Cruz, 352 F.3d 499, 506 (1st Cr. 2003

(quoting United States v. Neal, 36 F.3d 1190, 1210 (1st G r. 1994))

(quotation marks omtted). The proponent "need not rule out al
possibilities inconsistent with authenticity" in order to neet this

bur den. Asoci aci 6n De Periodistas De PR v. Mieller, 680 F.3d

70, 79 (1st Gr. 2012) (quoting United States v. Alicea-Cardoza,

132 F.3d 1, 4 (1st Cr. 1997)) (quotation marks omtted). Evidence
can be authenticated in nunmerous ways, including through the
testinmony of a witness with know edge "that an itemis what it is
claimed to be." Fed. R Evid. 901(b)(1).

The record shows that the governnent laid a sufficient

foundation for the adm ssion of the Lindley files. On the second
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day of trial, before testinony began, the parties had a col |l oquy
with the district court regarding the files. Wen the governnent
sought to have them admtted provisionally before their
aut hentication, Ral ph objected to "the use of docunents that are
not testified to by anybody and . . . the authenticity of which is
in dispute, at least from comng in without a wtness." The
government responded that MacPhee, one of its wtnesses and
Lindl ey's former enpl oyee, could serve as such awitness. 1In |ight
of this representation, the district court gave the governnent
permssion to "use them" but wth the caveat that they would not
be "formally in evidence until they're qualified for adm ssion."
MacPhee | ater gave the prom sed testinony. She stated
t hat she was responsible for the filing systemat Lindley's office,
and kept files for "real estate matters."” She also discussed her
role in updating and maintaining the records, and identified the
files when they were presented to her. After the governnent noved
to admt the files into evidence, the court concluded during a
brief sidebar that "there's an adequate foundation for the
adm ssion,"” but clarified that the files would not be admtted for
the truth of their contents.® As sonmeone who naintai ned, reviewed

and worked wth the files, MacPhee was wel | -positioned to recogni ze

°® The court gave a limting instruction after the sidebar
concluded, and another instruction at the close of evidence.
Ral ph' s counsel asserted no further objections tothe adm ssibility
of the files, suggesting that he did indeed forfeit this argunent.
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and verify the docunents in question. Her testinony was nore than
sufficient to establish a reasonable probability that the Lindley
files were what they purported to be.

Ral ph  also suggests that the Lindley files are
i nadm ssi bl e hearsay because, despite the court's statenent to the
contrary, they were admtted for their truth and do not fall under
any exception to the hearsay rule. Fed. R Evid. 801. Thi s
obj ecti on m sapprehends the files' probative significance. The
files in question contained nunmerous records, i ncl udi ng
correspondence wth Ilenders and other participants in the
transactions, copies of the loan applications, and docunents
related to the transactions' closings. These files were not
introduced for the purpose of establishing the truth of the
assertions contained therein, but rather, as instrunmentalities of
the crimes in question. To the extent that the governnent relied
on any representations contained within these docunents, the
representations' probative value was not for their truth. [|ndeed,
t he governnment sought to admit themfor a wholly different purpose
-- "to prove that the statements were nmade,”" and to later
denonstrate "through other adm ssible evidence[] that [the

statenments] were false.” United States v. Minson, 819 F.2d 337,

340 (1st Gr. 1987) (citation omtted) (quotation marks omtted).

Consequently, they are not hearsay.
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For these reasons, the district court did not err in
admtting the Lindley files into evidence.
C. Evidence of Uncharged Conduct

Ral ph argues that the district court, applying Rule
404(b), inproperly admtted evidence related to his involvenent in
two real estate transactions that were not the basis of his
i ndi ct nent . In general, "[e]vidence of a crinme, wong, or other
act is not adm ssible to prove a person’s character in order to
show that on a particul ar occasion the person acted in accordance
with the character,” i.e., as propensity evidence. Fed. R Evid.
404(b)(1). Evidence of other acts may be adm ssible, however, if

it has "special relevance,"” United States v. Rodriguez-Berrios, 573

F.3d 55, 64 (1st Gr. 2009), such as proving "notive, opportunity,
intent, preparation, plan, know edge, identity, absence of m st ake,
or lack of accident,"” Fed. R Evid. 404(b)(2). Qur circuit enploys
a two-part test in evaluating the adm ssibility of evidence under
Rul e 404(b). First, we determ ne whether the proffered evidence

truly possesses "special relevance." Rodriguez-Berrios, 573 F.3d

at 64. If it does, we then apply Rule 403 to ascertain whether the
evidence's probative value is substantially outweighed by the

danger of wunfair prejudice. ld.; see also Fed. R Evid. 403

(permtting court to exclude relevant evidence if there is danger

of, inter alia, "unfair prejudice, confusing the issues, [or]

m sleading the jury"). W review the district court's
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determ nati on for abuse of discretion. United States v. Luna, 649

F.3d 91, 103 (1st Cr. 2011).°

The evi dence at issue concerned Ral ph's participation in
t he purchase of two properties | ocated at 99 Wayl and Street and 25
Nel son Street. The Wayl and Street and Nel son Street transactions
were markedly simlar to those that fornmed the basis of the
indictment, in terns of both how the transacti ons were conducted
and the roles of the assorted players. The transactions both
involved the use of two different purchase prices, falsified
information on | oan applications, Ralph's involvenent as the | oan
originator, Levine or Lindley's involvenent in the real estate
closing, and Ral ph's receipt of comm ssions after the closing.
This evidence is highly probative for multiple reasons, including
to show Ral ph's intent to engage in the conspiracy, to denonstrate
hi s knowl edge of the conspiracy's nechanics, and to eradicate any
doubt that his participation was sonehow unintentional. See United

States v. G&onzal ez- Sanchez, 825 F.2d 572, 581 (1st Cr. 1987)

(hol di ng that "evidence of [defendant's] involvenment with the sane

® The governnent argues that the evidence of uncharged conduct
is adm ssi ble for an i ndependent reason, which is that it provides
proof of the conspirators' nodus operandi. W perceive little, if
any, distinction between this argunent and the governnent's Rule
404(b) argunent, since both rely on the marked simlarities between
t he charged conduct and the uncharged conduct. |ndeed, our cases
have explicitly noted that such simlarities may gi ve the evi dence
"speci al rel evance" for Rul e 404(b) purposes. See United States v.
Watt, 561 F.3d 49, 53 (1st Cir. 2009). Thus, we believe it nore
appropriate to analyze the evidence of uncharged conduct in this
case under the rubric of Rule 404(b).
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peopl e in past arson and fraud schemes is especially probative of
[] whether he was an innocent 'tool' of others or a know ng
participant in the conspiracy”"). The uncharged transactions al so
took place within the sane general tinefrane as the charged ones,
further supporting the notion that they were part and parcel of the
sanme schene. Any mnimal variation in certain aspects of the
transactions' execution does not render the uncharged conduct
irrelevant. See Watt, 561 F.3d at 53 (holding that even though
evidence of other transaction was not identical to allegedly
crimnal transaction at issue, the transactions "bore enough

indicia of simlarity" to support admssibility); United States v.

Landrau- Lépez, 444 F.3d 19, 24 (1st Cr. 2006) ("The other bad act

need not be identical to the crime charged so long as it is
sufficiently simlar to allow a juror to draw a reasonable
i nference probative of know edge or intent."). Consequently, the
district court did not err in deciding that this evidence was
rel evant conduct for the purposes for Rule 404(Db).

The evi dence survives Rule 403" s bal ancing anal ysis for
rel ated reasons. W have observed that while "there i s al ways sone
danger that the jury will use other bad acts evidence to infer
crimnal propensity,” Rule 403 demands the exclusion of such

evi dence "only when its probative value is substantially outwei ghed

by its potential unfairly to prejudice the defendant." Landrau-

Lopez, 444 F.3d at 24; Fed. R Evid. 403. The only specific

-21-



prejudi ce Ral ph identifies conmes fromthe testinony of the Wayl and
Street property's ostensible ower, Rose Charles. Charles was the
best friend of Ralph's nother, and testified in some detail about
her interactions with Ral ph during the course of the Wayl and Street
transacti on. Al though Ral ph contends that her testinony was
unnecessarily inflammatory, the trial record reveals that it was
| argel y devoted to expl ai ni ng her participationinthe transaction.
Her testinony also addressed the disparity between her beliefs
regardi ng the nature of the deal and Ral ph's representations to the
I ender. Charles did testify at several points about the personal
inpact the transaction had on her, as well as a subsequent
conversation where she "forgave" Ralph for his m sdeeds. Despite
the enotional nature of this testinony, the record does not support
the notion that the governnent admtted this evidence to "paint[]
Appol on as a bad person,"” as Ral ph contends. Although not every
sentence of Charles's testinony was strictly relevant to facts
di sputed at trial, the vast bulk of it was highly probative.

We acknowl edge that the simlarity of the uncharged
conduct at issue sinmultaneously establishes its relevance and
heightens the possibility that the jury wll draw an unfair

i nference of propensity. See United States v. Varoudakis, 233 F. 3d

113, 123 (1st Cir. 2000). But given the facts of this case and the
notable simlarity between the uncharged conduct and the basis of

Ral ph' s i ndi ctment, we are assured that the district court properly
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eval uated the "risk of an inproper crimnal propensity inference
inlight of the totality of the circunstances.” 1d. at 122.
For these reasons, we affirmthe district court's ruling
as to the uncharged conduct.
D. Sunmary Evi dence
Ral ph' s remai ni ng argunents are | argely forecl osed by our

opinion in Dani el Appolon. He contends that the district court

erred in admtting the testinony of a witness, Thomas Zappal a, who
summari zed vol um nous docunentary evidence, as well as certain
charts used during Zappala' s testinony.’ Ral ph objects that
Zappal a's summary testinony addressed evidence not admtted at
trial, but Federal Rule of Evidence 1006 does not require that the
docunents being summarized also be admtted. Fed. R Evid. 1006
(stating that "proponents nust make the originals or duplicates
avail able for examnation or copying . . . [a]lnd the court may

order the proponent to produce themin court”); United States v.

MIKkiewcz, 470 F.3d 390, 396 (1st Gr. 2006) ("[T]he evidence

" The district court did not explicitly state the rule under
which it admtted the charts into evidence. The governnent, for
its part, cited "Federal Rule of Evidence 2006" in arguing for the
docunents' admissibility, but there is no such rule. The
governnment was apparently invoking Rule 1006, and the district
court evidently admtted the charts on that basis. W therefore
anal yze the adm ssion of this evidence under Rule 1006. In the
future, however, "it would be a better practice if the court
specified which evidentiary rule it was relying upon because []
summaries are subject to different rules wth different
requi renents and purposes.” Daniel Appolon, 695 F.3d at 62 n.7.
The sane is true of the governnent.
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underlying Rule 1006 sunmaries need not be introduced into
evi dence"). Accordingly, whether the docunents thenselves were
introduced is of no consequence. To the extent that Ral ph argues
the district court abused its discretion by admtting Zappala's

testi nony, our opinion in Daniel Appol on expl ai ns why this argunent

| acks nerit and we need not repeat ourselves here. See Dani el

Appol on, 695 F.3d at 63 (holding that "[t]here was no abuse of
discretion in permtting [Zappala] to testify").?8
E. The Sentence

Ral ph's sentencing argunments rehearse those his
coconspirators raised in the conpanion case. Li ke his fellows,
Ral ph contends that the district court should have used the gainto
him rather than loss to the victins, as the appropri ate neasure of
| oss at sentencing. We declined to accept this contention in

Dani el Appolon and find it simlarly unpersuasive here. 695 F.3d

at 66-70 (discussing why "[t]here is no need to resort to gain" in
calculating loss anpbunt at sentencing). H s sentence nust

therefore remai n undi st urbed.

8 Ralph's last evidence-related objection is that the
adm ssion of certain statenments by his coconspirators viol ates the
Confrontation d ause. W have addressed and rejected this
contention nunmerous tines. See, e.dg., United States v. Cresi, 697
F.3d 19, 31 (1st Cr. 2012); United States v. Rivera—Donate, 682
F.3d 120, 132 n.11 (1st Gr. 2012); United States v. De La
Paz—Rentas, 613 F.3d 18, 28 (1st Cr. 2010).
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.
We detect no error in the district court's rulings.
Accordi ngly, Appolon's convictions and sentence are affirned.

So ordered.
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