United States Court of Appeals
For the First Circuit

No. 11-1806

I N RE: NEURONTI N MARKETI NG AND SALES PRACTI CES LI TI GATI ON

HARDEN MANUFACTURI NG CORPORATI ON, individually and on behal f of
itself and all others simlarly situated; ASEA/ AFSCVE LOCAL 52
HEALTH BENEFI TS TRUST; LOUI SI ANA HEALTH SERVI CE | NDEWNI TY
COMPANY, d/b/a Blue Cross Blue Shield of Louisiana,

Plaintiffs, Appellants,

| NTERNATI ONAL UNI ON OF OPERATI NG ENG NEERS, LOCAL NO. 68 WELFARE
FUND, on behalf of itself and all others simlarly situated;
LORRAI NE KOPA, on behalf of herself and all others simlarly
situated; CERALD SM TH, on behalf of hinself and all others
simlarly situated; JEANNE RAMSEY, on behalf of herself and al
others simlarly situated; CAROLYN HOLLAWAY, on behal f of herself
and all others simlarly situated; GARY VARNAM on behal f of
hinmself and all others simlarly situated; JAN FRANK WTYK, on
behal f of herself and all others simlarly situated,

Plaintiffs,
V.
PFl ZER, | NC.; WARNER- LAMBERT COWVPANY LLC,

Def endants, Appel | ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Patti B. Saris, US. District Judge]




Bef or e

Lynch, Chi ef Judge,
Sout er,” Associ ate Justi ce,
and Lipez, Crcuit Judge.

Thomas M Greene, with whom M chael Tabb, |Ilyas J. Rona, Ryan
P. Morrison, and G eene LLP were on brief, for appellants.

John H. Beisner, with whom Mark S. Cheffo, Katherine A
Arnstrong, and Skadden, Arps, Slate, Meagher & Flom LLP were on
brief, for appellees.

April 3, 2013

Hon. David H Souter, Associate Justice (Ret.) of the
Suprene Court of the United States, sitting by designation.



LYNCH, Chief Judge. This appeal by Harden Manufacturing

Corporation and others (together, "Harden plaintiffs") is one of
three that arose fromnmultidistrict litigation ("ML") concerning
the off-label marketing of Neurontin, an anticonvulsant drug
manuf actured by Pfizer, Inc. Today we issue our decisions in

Kai ser Foundation Health Plan, Inc. v. Pfizer, Inc. (Kaiser), Nos.

11-1904, 11-2096 (1st Cir. , 2013), and Aetna, Inc. .

Pfizer, Inc. (Aetna), No. 11-1595 (1st Cr. , 2013), which are

relevant to this appeal. W assune famliarity with both opinions,
which dispose of many of Pfizer's argunents, and |imt our
di scussion here to the issues particular to this appeal.

The Harden plaintiffs, representing a putative class of
third-party payors ("TPPs"), ask us to reverse both the district
court's grant of sunmary judgnent to Pfizer and the court's deni al
of class certification on the plaintiffs' clainms under section 1962
of the Racketeer Influenced and Corrupt Organizations Act (Rl CO,
18 U.S.C. 88 1961-1968, the New Jersey Consuner Fraud Act (NJCFA),
N.J. Stat. Ann. 88 56:8-1 to 56:8-195, and state common | aw cl ai s
of fraud and unjust enrichnent. The core of the plaintiffs'
claims, as in Kaiser and Aetna, is the allegation that Pfizer
engaged in a fraudul ent off-1label marketing canpaign that caused
the TPPs to pay for Neurontin prescriptions that were ineffective
for the off-label conditions at issue, and that the plaintiffs

suffered injury when they paid for those prescriptions. The
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details of these allegations are described in the district court's

opinion in lIn re Neurontin MKtg. & Sales Practices Litig. (Harden

1), 257 F.RD 315, 317-18 (D. Mass. 2009). The Harden
plaintiffs' appeal islimtedto only the clains regarding the off-
| abel use of Neurontin for bipolar disorder, as to both the summary
judgnent and the class certification issues.

The plaintiffs argue that the district court erred in
concluding that they failed to present a genuine i ssue of materi al
fact as to whether their injuries were caused by Pfizer's conduct.
They al so argue that the district court abused its discretion in
denying class certification on the basis of a finding that
i ndi vi dual issues of causation and danmages woul d predomn nate.

Based on the sane reasoning we set forth in Kaiser and
Aetna, and applying the facts of record here, we reverse the grant
of summary judgnent as to the plaintiffs' RICOclaim Based on the
record evidence, the Harden plaintiffs are not so differently
situated from Kaiser that they should be precluded from proving
their case to a jury. The district court considered the Harden
plaintiffs' failure to show any direct reliance on Pfizer's
m srepresentations in making decisions about their formularies,
together with the plaintiffs' use of aggregate evidence of
causation, to be inadequate to survive summary judgnent. e
di sagree. W also vacate the grant of summary judgnment as to the

state law clains. In light of our decision regarding summary



judgnment, we vacate the denial of class certification and remand
for further proceedi ngs consistent with this opinion.
l.

The putative class representatives in this appeal are
Harden Manufacturing Corporation, a self-insured enployer
ASEA/ AFSCVE Local 52 Heal th Benefits Trust, a public enpl oyee uni on
health benefits trust; and Louisiana Health Service Indemity
Cor poration, d/b/a Blue Cross Blue Shield of Louisiana, a nonprofit

health insurance provider.? See In re Neurontin Mtg. & Sales

Practices Litig. (Harden 111), 754 F. Supp. 2d 293, 307-08 (D

Mass. 2010). The Harden plaintiffs are all TPPs; that is, they pay
for the costs of drugs prescribed for their nenbers. They
currently seek to represent a nationwide class of TPPs who
rei mbursed for Neurontin prescriptions for the off-Iabel condition
of bi pol ar di sorder between 1994 and 2004.

W reviewthe record on summary judgnent as it stood when

the district court rul ed. Lewis v. City of Boston, 321 F.3d 207,

214 n.7 (1st Cr. 2003). In this case, the district court
conpleted the trial that formed the basis of the Kaiser appeal
before rendering summary judgnent as to the Harden plaintiffs, and

the court relied on the facts adduced in that trial when granting

' In the district court, the putative class representatives
al so i ncluded International Union of Operating Engi neers Local No.
68 Wel fare Fund, anot her union health provider. This plaintiff has
voluntarily withdrawn fromthe appeal.
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sunmary judgnment here.? See Harden |11, 754 F. Supp. 2d at 296.

Accordingly, in this decision we adopt the facts concerning
Pfizer's devel opnent and marketing of Neurontin as we explained
themin Kaiser, slip op. at 7-10, 16-17.

Harden filed its class action conplaint against Pfizer?
inUS Dstrict Court in Massachusetts on May 14, 2004. On August
8, 2005, the present naned plaintiffs noved to certify a nati onw de
cl ass under Fed. R Cv. P. 23(a) and 23(b)(3). At that tine, the
proposed class consisted of all TPPs that had purchased or
rei moursed for Neurontin for a nunber of off-Iabel uses between

January 1, 1994 and Decenber 31, 2004.* 1n re Neurontin Mtg. &

Sales Practices Litig. (Harden 1), 244 F.R D. 89, 91-92 (D. Mass.

2007) . The district court initially denied the notion wthout
prejudi ce on August 29, 2007, finding, inter alia, that the

comonal ity requirenent was not net. |d. at 105, 115.

2 This situation stands in contrast to the state of the record
in Aetna, where the district court granted sumrary judgnment on
Aetna's cl ains before proceeding with the Kaiser trial. See Aetna,
slip op. at 5.

3 Warner-Lanbert Conpany, a subdivision of Pfizer, was also
nanmed as a defendant. \Warner-Lanbert devel oped Neurontin in the
1980s and early 1990s before the conpany was acquired by Pfizer in
2000. In re Neurontin Mtg. & Sales Practices Litig. (Kaiser
Fi ndi ngs), No. 04-cv-10739-PBS, 2011 W 3852254, at *5 (D. Mass.
Aug. 31, 2011).

4 The class certification notion also included a class of
i ndi vi dual patient-consunmer plaintiffs. Since the consuners have
not appeal ed, we do not address their clains.
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Significantly, Pfizer had al so argued i n response to this
motion that class certification was inappropriate because the
Harden plaintiffs could not prove causation on a cl ass-w de basi s,
but rather would have to prove for each class nmenber: (1) that its
physi ci ans were personally exposed to off-label marketing that
contained false statenents or material om ssions, (2) that such
statenents or omssions in the marketing materials caused those
doctors to issue the prescriptions, and (3) that the prescriptions
were ineffective for those doctors' patients. 1d. at 109. At the
time the district court decided the notion, the plaintiffs had
conmmi ssi oned, but had not yet received, an expert report from Dr.
Meredith Rosenthal, which the plaintiffs expected to use to prove
causation by aggregate data analysis.® 1d. at 109-110. Wile the
district court expressed sonme reservations about the Harden
plaintiffs' proposed nethod of proof, it did not nmake any
definitive rulings on causation due tothelimted record. See id.
at 110- 15.

On Decenber 19, 2007, the Harden plaintiffs renewed their
nmotion for class certification. The district court denied the
nmotion on May 13, 2009. Harden Il, 257 F.R D. at 333. The court
found that the plaintiffs had overcome the commnal ity probl em by

splitting the TPP class into nultiple subclasses that were specific

° Dr. Rosenthal's qualifications and the details of her
conpl eted report are discussed in Kaiser, slip op. at 13-15.
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to the off-label indications for which Neurontin had been
prescribed, id. at 319, but that this tinme, the notion failed on
the basis of predom nance, see id. at 317, 331-33. The court
concluded that the plaintiffs could not use statistical evidence to
establish class-w de causation in a consuner fraud claim under
either RICO or the NICFA See id. at 323-33. VWhile Dr.
Rosenthal's regression analysis showed that "essentially all”
Neurontin prescriptions for bipolar disorder were the result of
Pfizer's off-1label marketing, id. at 329, the court found that the
Rosent hal report nonet hel ess coul d not provide cl ass-w de evi dence
of causation because it did not take account of doctors' individual
prescribing decisions or the possibility that sonme of Pfizer's
of f-1 abel marketing m ght not have been fraudul ent, see id. at
330-31. The court then reasoned that the TPPs could alternatively
show causation by evidence that they had directly relied on
Pfizer's msrepresentations in deciding howto treat Neurontin on
their formularies (the lists of drugs for which TPPs agree to
rei nburse). See id. at 333. But because of the TPPs'
het erogeneity in their processes of constructing and managi ng their
formularies, id. at 332, such reliance could not be shown by proof
common to the class, id. at 333.

On May 28, 2009, the Harden plaintiffs noved for
reconsi deration as to the bipol ar subclass only. This notion would

not be resolved until after a series of other proceedings.
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In March 2009, while the second class certification
notion was pending, Pfizer had noved for sunmary judgnent on the
Harden plaintiffs' clains, as well as on the clainms of the other
TPP plaintiffs in the ML, including Kaiser and Aetna. Pfizer
argued, as relevant in this appeal, "that [p]laintiffs ha[d] failed
to create a triable issue of fact as to causation.” In re

Neurontin Mtg. & Sales Practices Litig. (Neurontin Coordinated

SJ), 677 F. Supp. 2d 479, 485 (D. Mass. 2010). Simlar to its
argunents in the class certification context, Pfizer argued that
Dr. Rosenthal's report was inadequate to raise a genuine issue of
fact as to causation because it could not distinguish which
prescriptions were actually influenced by the allegedly fraudul ent
mar keti ng canpaign. 1d. at 493-96. Wthout the Rosenthal report,
Pfizer argued, there was no evidence of causation, because the
i ndi vi dual doctors who had provi ded evidence had not stated that
they relied on any of Pfizer's alleged m srepresentations. Pfizer
al so contended that the TPP plaintiffs had failed to show a
sufficiently direct relationship between Pfizer's all eged conduct
and the plaintiffs' alleged injuries to support a finding of
proxi mate causation, and that plaintiffs had failed to raise a
genui ne issue of fact as to whether Neurontin was ineffective for
the off-1abel conditions at issue, which would preclude a finding

of conpensable injury.



The Harden plaintiffs responded that their statistical
and circunstantial evidence sufficed to create a triable issue of
fact as to causation because it denonstrated, as a general matter,
that Pfizer's marketing was what caused doctors to prescribe
Neurontin for off-label conditions, whichled directly to the TPPs'
injury of having to pay for prescriptions that were ineffective.

See Harden |11, 754 F. Supp. 2d at 310. They argued that it should

be for a jury to weigh individual doctors' stated reasons for
prescribi ng Neurontin agai nst the Rosenthal report's data anal ysis
and the plaintiffs' other evidence of Pfizer's fraudul ent marketing
canpai gn. Unlike in the Kaiser and Aetna cases, the Harden
plaintiffs did not claim that they had directly relied on any
m srepresentations by Pfizer in making decisions about whether to
i nclude or restrict Neurontin on their formularies. 1d. at 307-08,
311. They also argued that they had introduced "overwhel m ng"
evidence that Neurontin was ineffective for the off-I|abel
conditions at issue.®

On January 8, 2010, the district court granted Pfizer's
summary judgnent notion with respect to Aetna and denied it with
respect to Kaiser, holding that "in a msrepresentation action

involving fraudulent marketing of direct clains to doctors, a

¢ Significantly, neither Pfizer's nenoranda in support of
summary judgnent nor the Harden plaintiffs' responses explicitly
addressed the el enents of the plaintiffs' clainms under the NJCFA or
state common | aw. The Harden plaintiffs cited only one case
construing NJCFA, in passing, in a footnote.
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plaintiff TPP or class nmust prove through individualized evidence
that the m srepresentation caused specific physicians, TPPs, or
consuners to rely on the fraud, and cannot rely on aggregate or

statistical proof." Neurontin Coordinated SJ, 677 F. Supp. 2d at

494. Kaiser's clains were allowed to continue to trial because
Kai ser had presented sufficient evidence that it had directly
relied on Pfizer's published materials in determning which
restrictions, if any, to place on Neurontin's fornulary status.
See id. at 496-97

The district court went on to hold a five-week trial, at
which a jury concluded that Pfizer had fraudulently marketed
Neurontin for four off-label conditions, including bipolar

di sorder, and that this conduct had violated RIRCO. In re Neurontin

Mktg. & Sales Practices Litig. (Kaiser Findings), No. 04-cv-10739-

PBS, 2011 W 3852254, at *1 (D. Mass. Aug. 31, 2011). The district
court reached the same conclusion in a bench trial on Kaiser's
state law claim See id. at *60. During the Kaiser trial, the
district court accepted Dr. Rosenthal's report as evidence and
permtted Dr. Rosenthal to testify as an expert witness. [d. at
*32-33. That and ot her evidence of causation is described in our
Kai ser opinion. See Kaiser, slip op. at 12-19, 36-48. W affirned
the jury's and district court's verdicts. See id., slip op. at 3.

On Decenber 10, 2010, after the Kaiser trial had

concl uded, the district court returned to Pfizer's summary judgnment
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notion respecting the Harden plaintiffs, and it granted sunmary
judgment to Pfizer. Harden Ill, 754 F. Supp. 2d at 296, 311. The
court reiterated its finding from the earlier summary judgnment
decision that the Rosenthal report alone could not support the
TPPs' causation argunent, concluding that while the report
"denonstrates the likelihood of sonme injury, . . . it does not
suffice to denonstrate the extent of harm caused by the fraud, as
opposed to run-of-the-m || off-|label detailing. Mst courts have
rejected such aggregate proof." 1d. at 310-11. Because the Harden
plaintiffs "ha[d] not directly relied on m srepresentations by
defendants,"” and could not use the Rosenthal report to show
reliance by physicians, the court held that the Harden plaintiffs
had failed to present a triable issue of fact as to causation. |1d.
at 311.

Then, on May 17, 2011, the district court addressed the
Harden plaintiffs' My 28, 2009 notion for reconsideration of the
denial of class certification as to the subclass of TPPs who had

paid for off-label prescriptions of Neurontin for bipolar

” On Decenber 20, 2010, one of the Harden plaintiffs -- Blue
Cross Blue Shield of Louisiana -- filed a notion to reconsider the
summary judgnent ruling, asserting that it had shown direct
reliance on Pfizer's msrepresentations in the devel opnment of its
formul ary. The district court denied this notion on April 20,
2011. None of the other Harden plaintiffs noved the court to
reconsi der the summary judgnent ruling on this basis, and none --
including Blue Cross Blue Shield of Louisiana -- challenge on
appeal the finding that they failed to show direct reliance.
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disorder.® Inre Neurontin Mtg. & Sales Practices Litig. (Harden

V), No. 04-cv-10981-PBS, 2011 W 1882870, at *1 (D. Mass. May 17,
2011). Relying on evidence adduced since the prior class
certification denial, including evidence presented at the Kaiser
trial, the district court determned that "[p]laintiffs have proved
that it is nore likely than not likely [sic] that they were harned
by Pfizer's conduct because many doctors woul d not have prescri bed
Neurontin for bipolar disorder if they had known there was no
reliable scientific evidence supporting its use." 1d. at *5.

However, the court went on to find that the Rosenthal report still
did not satisfy the predom nance requirenent as to causation or
damages. |1d. at *4-5. It held that, "in order to differentiate
t hose prescriptions that were caused by fraud fromthose that were
attributable to non-fraudulent off-label marketing or other
i ndependent factors, a factfinder would have to performa granul ar
doctor-by-doctor analysis.”" 1d. at *5. Such an inquiry would be
unmanageabl e in a class action litigation. 1d. Moreover, "conplex
i ssues related to cal culating damages"” would al so make the cl ass
unmanageabl e, and thus the Harden plaintiffs had failed to satisfy

Fed. R Cv. P. 23(b)(3)'s superiority requirenent. I|d. at *6.

8 Pfizer argued that this notion was noot as a result of the
Decenber 2010 summary judgnent decision, but the district court did
not rule on this argunment. In re Neurontin MKtg. & Sales Practices
Litig. (Harden 1V), No. 04-cv-10981-PBS, 2011 W 1882870, at *1 (D
Mass. May 17, 2011).
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On June 28, 2011, the district court entered a separate
judgnent in favor of Pfizer on all of the Harden plaintiffs'
clainms, and the plaintiffs filed a tinely appeal on July 7, 2011

.

On appeal, the Harden plaintiffs argue that the district
court erred in concluding that they did not raise a triable issue
of fact as to but-for or proximate causation. W reviewa grant of
summary judgnent de novo, drawing all reasonable inferences in

favor of the non-noving party. Podiatrist Ass'n, Inc. v. La Cuz

Azul de P.R, Inc., 332 F.3d 6, 13 (1st GCr. 2003). W will

reverse a grant of summary judgnent if we find that the nonnovant
has "established a genuine i ssue of material fact that a reasonabl e

jury could resolve in [its] favor.” Collins v. Univ. of NH , 664

F.3d 8, 19 (1st Cr. 2011) (enphasis omtted) (quoting Coffin v.

Bowater, Inc., 501 F.3d 80, 97 (1st G r.2007)) (internal quotation

mark omtted).

A. Rl CO Proxi mat e Causati on

The district court found that the Harden plaintiffs had
presented adequate evidence that Pfizer fraudulently pronoted
Neurontin for off-label treatnent of bipolar disorder; that this
conduct likely caused harmto the plaintiffs; and that such harm
woul d be the expected consequence of Pfizer's conduct. See Harden

IV, 2011 W 1882870, at *5; Harden |11, 754 F. Supp. 2d at 310;

Harden |, 244 F.R D. at 111. Based on these findings, the Harden
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plaintiffs argue, the court should have determned that the
plaintiffs survived summary judgnent on the proximate causation
i ssue. Pfizer responds that the causal chain here is too
attenuated to establish proxi mate cause because it is based on the
i ndi vi dual prescribing decisions of thousands of physicians who
exerci se i ndependent nedi cal judgment.

As we explained in Kaiser, slip op. at 23, our RICO
analysis is controlled by the Suprenme Court's decisions in Hol nes

v. Securities Investor Protection Corp., 503 U S 258 (1992), and

its progeny. See Anza v. ldeal Steel Supply Corp., 547 U S. 451

(2006); Bridge v. Phoenix Bond & Indem Co., 128 S. C. 2131

(2008);: Henmi Grp., LLCv. Gty of New York, 130 S. Ct. 983 (2010).

The proximate causation question in this appeal is essentially
identical to the question presented in Kaiser's appeal, and we
deci de here, as we did there, that the causal chainis sufficiently
direct to survive the Court's test at the summary judgnent stage.

First, the Harden plaintiffs need not have denonstrated
that they directly relied on Pfizer's m srepresentations in order
to survive summary judgnent. The Suprenme Court has held that
direct reliance is not an elenent of proximate cause in a civil
Rl CO cause of action based on nail fraud, as the plaintiffs' case
is here. See Bridge, 128 S. C. at 2134. It is true that Kaiser,
unlike the Harden plaintiffs, presented evidence that it had

directly relied on Pfizer's m srepresentations in the course of
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managing its fornmulary, but that evidence, while helpful in
Kai ser's presentation to the jury, was not essential to Kaiser's

ability to prove proxi mate cause. See Kaiser, slip op. at 30, 32-

36. The absence of direct reliance evidence in this case does not
mean that the Harden plaintiffs' remaining evidence of causation
was insufficient, as a matter of law or fact, to reach a jury.

RI CO s proxi mate cause i nquiry i ncl udes both the question
of whether there is "sonme direct relation between the injury
asserted and the injurious conduct alleged,” Holnes, 503 U S at
268, and the consideration of three functional factors that refl ect
concerns of justice and admnistrability, id. at 269-70. Here, a
reasonable jury could have found that the injury to the Harden
plaintiffs was direct because the plaintiffs have adduced evi dence
that they were "the primary and intended victins of [Pfizer's]
schenme to defraud."” Bridge, 128 S. C. at 2139. The causal chain
in this case is not so attenuated as to support summary | udgnent
for Pfizer because, as we explained in Kaiser, Pfizer knewthat the
structure of the American health care systemneant that al nost al
of f-1abel Neurontin prescriptions witten by physicians would be

paid for by TPPs. See Kaiser, slip op. at 34. The Harden

plaintiffs' evidence showed that Pfizer's nmarketing strategy
specifically ainmed to increase Neurontin's market share in
prescriptions for bipolar disorder -- prescriptions for which TPPs

woul d pay. See Harden |V, 2011 W 1882870, at *5 (finding that
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Pfizer "engage[d] in a nationw de fraudul ent marketing canpai gn"
aimed at increasing the nunber of Neurontin prescriptions for
bi pol ar di sorder even though "there [was] no reliable scientific
evidence to support the use of Neurontin to treat bipolar
di sorder"). Under these circunstances, drawing all reasonable
inferences in the plaintiffs' favor, a factfinder could conclude
that the Harden plaintiffs' injury was a "foreseeabl e and natural
consequence" of Pfizer's schene. Bridge, 128 S. C. at 2144; see

BCS Servs., Inc. v. Heartwood 88, LLC, 637 F.3d 750, 758 (7th CGr

2011) ("Once a plaintiff presents evidence that he suffered the
sort of injury that would be the expected consequence of the
defendant's wongful conduct, he has done enough to wthstand
summary judgnent on the ground of absence of causation.").

Pfizer argues that because doctors exercise i ndependent
medi cal judgnment in nmaking decisions about prescriptions, the
actions of these doctors break the causal chain. But as we held in
Kai ser, slip op. at 35, the fact that sonme physicians may have
considered factors other than Pfizer's detailing materials does not
add such attenuation to the causal chain as to elimnate proximte
cause. Rather, this argunent presents a question of proof, to be
resolved at trial, regarding the total nunber of prescriptions (if
any) that were attributable to Pfizer's actions.

As to the functional factors in the proximte cause

anal ysis, see Holnes, 503 U. S. at 269-70, Pfizer |ikew se has not
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shown that there are no genuine issues of material fact. The
plaintiffs presented evidence at the summary judgnent stage that
they would be able to cal cul ate danages attributable to Pfizer's
conduct.® See Holnes, 503 U.S. at 269. Wiile the parties dispute
whet her there is any risk of duplicative recovery and whether the
Harden plaintiffs are in the best position to bring suit, see id.
at 269-70, the Harden plaintiffs' evidence that they were anong t he
primary victins of Pfizer's schene is enough to raise triable
i ssues on these questions.

B. Rl CO But - For Causati on

The Harden plaintiffs argue that the district court erred
inrequiring themto provi de doctor-by-doctor evidence of reliance
in order to survive summary judgnent on but-for causation. The
but-for causation question here, as in Kaiser, is whether Pfizer's
al l egedly fraudul ent marketing canpai gn caused the plaintiffs to
pay for nore Neurontin prescriptions for bipol ar di sorder than they
ot herwi se woul d have paid for. The Harden plaintiffs maintain that
the Rosenthal report, along wth other circunstantial evidence,
provi ded strong, adm ssi bl e evidence of but-for causation, and once
the plaintiffs made that show ng, any burden of denonstrating that

physi ci ans actual |y prescri bed Neurontin for non-fraudul ent reasons

°® The class plaintiffs submtted the report of dammges expert
Dr. Raynond Hartman. As with Dr. Rosenthal's report, the district
court accepted Dr. Hartman's report as evidence of damages in the
Kai ser trial. See Kaiser, slip op. at 19-20, 22.
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-- i.e., that a superseding cause interrupted the chain of
causation -- fell upon Pfizer. Pfizer argues that physicians'
decisions to prescribe Neurontin are not "supersedi ng causes, " but
essential links in the Harden plaintiffs' chain of causation, and
t hat the i ndividualized nature of physicians' prescri bi ng deci sions
renders aggregate proof inappropriate.

These argunents agai n track the sane ground we covered in
Kai ser . We conclude here, as we did there, that the Rosent hal
report is capable of providing proof of but-for causation.! The
Harden pl aintiffs need not prove causation through the testinony of
i ndi vi dual doctors. The conbination of the aggregate evi dence and
the circunstantial evidence was enough for the Harden plaintiffs to
overconme sunmmary judgnent.

As we explained in Kaiser, slip op. at 49-50, Pfizer's
argunent m sapprehends the nature of the but-for causationinquiry.
Atort plaintiff need not "prove a series of negatives; he doesn't
have to 'offer evidence which positively exclude[s] every other

possi bl e cause of the accident.'" BCS Servs., 637 F.3d at 757

(alteration in original) (quoting Carlson v. Chishol m Mbore Hoi st

01 n Kaiser, slip op. at 40-48, we anal yzed the adm ssibility
of Dr. Rosenthal's report and testinony under Fed. R Evid. 702 and
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).

Pfizer will, of course, have an opportunity to argue against its
adm ssibility at the trial of the Harden plaintiffs' clains, if
Pfizer has objections specific to this case. However, at this

stage of the litigation, we adopt our conclusions from Kaiser in
determ ning that the Harden plaintiffs could rely on the report to
def end agai nst summary j udgnent.
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Corp., 281 F.2d 766, 770 (2d Gr. 1960) (Friendly, J.)). "Once a
plaintiff presents evidence that he suffered the sort of injury
that woul d be the expected consequence of the defendant's w ongf ul
conduct," the burden shifts to the defendant to rebut this causal
inference. 1d. at 758.

Al though Pfizer presented testinmony from doctors who
stated that they prescribed Neurontin for off-1abel uses w thout
relying on Pfizer's msrepresentations, the existence of these
i ndi vidual doctors does not defeat the inplication -- clearly
presented through Dr. Rosenthal's regression analysis -- that
Pfizer's m sinformation had a significant influence on thousands of
ot her prescribing decisions. And in addition to the aggregate
statistical evidence, the Harden plaintiffs also presented
circunstantial evidence that supported an i nference of causati on.
For instance, the plaintiffs offered docunents show ng that
psychiatrists had al nost never prescribed Neurontin for bipolar
di sorder until after Pfizer began its marketing canpai gn, at which
poi nt prescriptions junped by 1700%in two years. Utinmately, it
is a jury's task to weigh the individual testinony presented by
Pfizer agai nst the aggregate and circunstanti al evi dence presented
by the Harden plaintiffs.

More general |y, Pfizer argues that the Harden plaintiffs’
use of the Rosenthal report to show but-for causation was precl uded

by the decisions of other courts in pharmaceutical marketing Rl CO
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fraud cases. W reject these argunents here for the sanme reasons
we didin Kaiser. First, regression analysis is a wi dely accepted
met hod of showi ng causati on under several causes of action, and we
see no reason to reach a different conclusion for a specific subset
of RICO clains based on fraudul ent pharmaceutical marketing. See
Kai ser, slip op. at 41-43. Second, the other pharmaceutical RICO
cases are largely inapposite to a case such as this, especially
where the plaintiffs allege a "quantity effect" rather than an

"excess price" theory.! See id. at 50-53; conpare UFCW Local 1776

v. Eli Lilly & Co., 620 F.3d 121, 133-36 (2d Cr. 2010). To the

extent that sonme district courts in other circuits nmay have
endorsed Pfizer's position that aggregate evidence is legally
insufficient to prove but-for causation, we disagree, at |east on
the facts of this case.

C. RICO I njury

Finally, Pfizer argues that the Harden plaintiffs did not
show that Neurontin was always ineffective for all bipolar
patients, and hence cannot show that they suffered any injury.
Al t hough the district court did not decide Pfizer's notion for

summary judgnent on this basis, Pfizer urges it as an alternate

1 I'n the RICO pharmaceutical nmarketing context, a "quantity
effect" theory is an allegation that a defendant's fraud caused a
plaintiff to pay for nore prescriptions than it woul d have absent
the fraud, whereas an "excess price" theory is an allegation that
t he defendant's fraud caused the plaintiff to pay nore for the drug
than it was worth. See UFCW Local 1776 v. Eli Lilly & Co., 620
F.3d 121, 129 (2d Gr. 2010).
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ground for affirmance. See Hoyos v. Telecorp Commt'ns, Inc., 488

F.3d 1, 5 (1st Gr. 2007) (appellate court nmay affirm sunmary
j udgnent on any basis apparent in the record).

For the reasons stated in Kaiser, we reject Pfizer's
position that these plaintiffs nust prove the individual,
subj ective i neffectiveness of each off-|abel prescription in order

to establish injury. See Kaiser, slip op. at 55-58. @G ven that

conclusion, Pfizer's argunent is premature. The Harden plaintiffs
have proffered clinical trial evidence that Neurontin is
ineffective for bipolar disorder, which is certainly enough to
raise a genuine issue of fact on the effectiveness issue. The
guestion of whether the Harden plaintiffs suffered injury is for
the jury.

D. State Law C ai ns

The Harden plaintiffs' conplaint included a clai munder
the NJCFA as well as state conmmon |aw clainms for fraud and unj ust
enrichnment. Pfizer's summary judgnment notion did not specifically
argue that the plaintiffs had failed to raise a triable issue of
fact as to their state law clains, and the plaintiffs' opposition
to Pfizer's notion |likew se did not argue that they had overcone
the summary judgnment hurdle on those clains. The district court

granted summary judgnent to Pfizer on the state | aw cl ai n8 wi t hout
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separat e discussion.'®> See Harden IIl, 754 F. Supp. 2d at 311. In

their opening brief to this court, the Harden plaintiffs did not
explicitly argue that the district court erred in granting sunmary
judgnment on the state law clains, although they argued that the
court erred in denying class certification on those clains. I n
response, Pfizer argued for the first tine that the state clains
failed as a matter of |law, under a nunber of theories.

Under these circunmstances -- where both the district
court record and the briefing before us is substantially i nconplete
on the state | aw i ssues -- we believe the best course of actionis
to vacate the district court's grant of summary judgnment on the
Harden plaintiffs' NJCFA and state common | aw cl ains. W remand so
that the district court nmay decide any questions of state law in
the first instance.

[T,

The Harden plaintiffs also appeal the district court's
denial of class certification, arguing that the district court
erred in concluding that (1) comon evi dence coul d not denonstrate
causati on and danages, and (2) a class action was not the superior

met hod of adjudication. This court reviews denials of class

2 The district court had earlier denied class certification
on the NJCFA claimon the basis that, under New Jersey |law, the
plaintiffs could not rely on aggregate evidence to prove cl ass-w de
causation, see Harden |1, 257 F.R D. at 332, but the court did not
address this issue on summary judgnent, see generally Harden |11
754 F. Supp. 2d 293.
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certification for abuse of discretion. Wste Mynt. Hol di ngs, |nc.

v. Mwbray, 208 F.3d 288, 295 (1st G r. 2000). An abuse of
di scretion may occur "when a court . . . relies upon an inproper

factor, omts consideration of a factor entitled to substantia

weight, . . . mulls the correct m x of factors but nakes a clear
error of judgnent in assaying thenf,] . . .[or] adopts an incorrect
legal rule." 1d. (citation omtted).

| mportantly, the district court's decisions on class
certification cover very simlar issues as those involved in the
summary judgnent deci sion. In particular, the district court's
denials of the Harden plaintiffs' second notion for class
certification and notion for reconsideration pivoted on the
determ nation that the Rosenthal report could not provide proof of

causati on or danmages. See Harden 1V, 2011 W 1882870, at *4;

Harden |1, 257 F.R D. at 331-32. This conclusion is what |ed the
court to decide that a class action would be "unmanageabl e" due to
the requirenent of a "granul ar doctor-by-doctor anal ysis." Harden
IV, 2011 W 1882870, at *5. The legal requirenents to establish
proxi mate and but-for causation under RI CO were key factors across
both t he summary j udgnent and cl ass certification decisions, and in
both instances the district court relied on many of the sane
decisions fromother circuits that we have found to be inapposite

for the case at hand.

-24-



In light of our holdings in Kaiser regarding RICO
causation principles, we vacate the district court's denial of
class certification® and remand for further proceedings. e
express no view as to whether the plaintiffs can, on remand, neet
the requirenents of Rule 23.

V.

The district court's grant of sunmmary judgnment in favor
of Pfizer is reversed as to the Harden plaintiffs' RI CO clains and
vacated as to their NICFA and state common |aw cl ains. The
district court's denials of the Harden plaintiffs' renewed notion
for class certification and notion for reconsi deration are vacat ed,
and the case is remanded for further proceedings consistent wth

this opinion. So ordered.

13 Because we reverse the district court's grant of sunmary
j udgment on the RICO claimand vacate summary judgnent on the state
| aw clains, we need not consider whether, as Pfizer has all eged,
the summary judgnment decision nooted the plaintiffs' notion for
reconsi deration. See Harden |V, 2011 W 1882870, at *1.
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