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STAHL, G rcuit Judge. After a vehicle pursuit during the

early norning hours of July 27, 2008, Oficer Christopher Van Ness
of the Yarnouth, Massachusetts Police Departnent shot and killed
Andre Martins. Plaintiff-appellee Camla Canpos, individually and
as admnistratrix of Martins's estate, brought this civil rights
action against defendants-appellants Van Ness and the Town of
Yar nout h under 42 U.S.C. 8§ 1983 and Mass. Gen. Laws ch. 12, § 11|
Def endant s- appel l ants filed a notion for summary judgnment, arguing
that Canpos had not established that Van Ness's use of force
violated Martins's constitutional rights and that, in any event,
Van Ness was entitled to qualified inmunity. The district court
deni ed the notion w thout opinion.

We have jurisdictionto entertain aninterlocutory appea
from a denial of summary judgnent on qualified immunity grounds
"only if the material facts are taken as undi sputed and the issue

on appeal is one of law" Modzinski v. Lewis, 648 F.3d 24, 27

(1st Gr. 2011). Thus, when the parties tell tw different
stories, as is the case here, we typically nust viewthe facts and
draw all reasonable inferences in the non-novant's favor. |1d. at

28. In Scott v. Harris, 550 U S. 372 (2007), however, the Suprene

Court carved out an exception to that rule, concluding that where
t he non-novant's account "is blatantly contradicted by the record,
so that no reasonable jury could believe it, a court should not

adopt that version of the facts for purposes of ruling on a notion
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for summary judgnent,"” id. at 380; see also Statchen v. Pal ner, 623

F.3d 15, 18 (1st Gr. 2010) (noting that a court need not accept
"incredi ble assertions” by the non-noving party). Def endant s-
appellants attenpt to fit this case within the Scott franework
claimng that Canpos's description of the shooting is "so
discredited by the record that no reasonable jury could believe
her" and urging us to decide the | egal question of inmmunity based
| argely on Van Ness's account.

The district court here unfortunately exercised its right
not to explain the basis for its denial of summary judgnment. See

Cam | o-Robles v. Hoyos, 151 F.3d 1, 8 (1st GCr. 1998). e

therefore "nust performthe equival ent of an archeol ogi cal dig and
endeavor to reconstruct the probable basis for the district court's
decision.” 1d. As we explain below, that process leads us to
conclude that this case is distinguishable fromScott and to assune
that the district court denied the notion on the ground that there
remains a genuine dispute of material fact as to the exact
ci rcunst ances of the shooting, which nust be resolved by a jury.
On the night in question, at around 1:00 a.m, Martins
was driving through Yarnmouth in a black Lincoln with Canpos in the
passenger seat. Van Ness, who clains to have observed the Lincoln
traveling "at a high rate of speed," began following the car in his
police cruiser. Canpos maintains that Martins did not begin

speeding until he noticed the cruiser behind him and, even then,
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was driving "fast but not really fast.”™ Wth Van Ness in pursuit,
Martins ended up on Baxter Avenue and pulled onto the front | awn of
a house, in an attenpt to make a u-turn and avoid a second offi cer,
whose cruiser was bl ocking both |anes of Baxter Avenue ahead of
Martins. Van Ness foll owed Martins onto the Baxter Avenue | awn and
made contact with the left rear quarter panel of the Lincoln with
his cruiser. The Lincoln slid across the grass and cane to a stop.
According to an accident reconstruction report that Canpos
commi ssi oned, ! the two vehicles wound up al nost parallel, facing
each other, on the |awn. The Lincoln's front end was pointed
toward Baxter Avenue and slightly toward the driver's side door of
the cruiser, and the cars' A-pillars? were about 8.8 feet apart.
Van Ness got out of his cruiser and ainmed his gun at the Lincoln.
What happened next is hotly contested and was w t nessed
only by Martins, Canpos, and Van Ness. Canpos clains that Van Ness
posi ti oned hi nsel f beside the Lincoln and shot Martins through the
driver's side w ndow. She maintains that Martins was trying to
back up the car when Van Ness fired, but the car was not actually

noving.® According to Canpos, after Van Ness fired, the Lincoln

! The report was prepared using neasurenents of the scene
taken by professional surveyors, observations of gouges in the
| awn, and post-i nci dent photographs and vi deo f oot age.

2 The A-pillars are the frontnost pillars on a car; they
separate the wi ndshield fromthe front doors.

3 W do not agree with defendants-appellants that Canpos's
initial statement to the police, when read in its entirety,
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began traveling forward but was not "anywhere close" to Van Ness
and did not strike him

Van Ness, on the other hand, says he immediately
positioned hinself behind the open driver's side door of his
cruiser, pointed his gun at Martins, and ordered Martins to show
hi s hands. Wthin seconds, Martins began accel erating toward hi m
Qut of what Van Ness describes as a belief that his life was in
danger, he fired at the Lincoln as it passed by him Van Ness al so
clainmed, bothin a statenent prepared after the acci dent and during
his deposition, that the Lincoln's driver's side mrror struck the
| eft side of his body as the car noved past him though he has not
mentioned that fact on appeal.

A ballistics report, which Canpos also comm ssioned,
states that "Van Ness was positioned to the side of the open
driver's window of the Martins vehicle" when he fired his first
shot. The bullet struck Martins on the left side of his back and
exited through his chest. Van Ness fired two nore shots through
the Lincoln's rear w ndow.

The acci dent reconstruction report does not specify when
t hose shots occurred or where Van Ness was positioned in relation
to the Lincoln when he fired them but it does chart the Lincoln's

nmovenent and likely speed fromwhen it first stopped on the |awn

suggests that the Lincoln was actively backing up when Van Ness
fired, and we therefore do not find that it contradicts her
deposition testinony on this point.
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until it reached its final position on Baxter Avenue after the
shoot i ng. According to the report, from its stopped position
faci ng Baxter Avenue and the cruiser, the Lincoln drove past the
cruiser, with the Lincoln's driver's side door passing the
cruiser's (open) driver's side door, at a speed of no nore than
seven to thirteen mles per hour.* The expert found no damage to
the crui ser door, and the report therefore concludes that, because
Van Ness clained to have been standing behind that door when the
Li ncol n passed by him his testinmony that the Lincoln struck his
| eft side was "inconsistent with the coll ected physical evidence."
The Lincoln ended up on Baxter Avenue, where it cane to
a stop. Canpos exited the car screamng. Oficers at the scene
adm nistered first aid to Martins, but he was pronounced dead at
Cape Cod Hospital at 1:50 a.m The cause of death was a gunshot
wound to Martins's torso, which perforated his heart and | ung.
Wi | e def endant s-appell ants di spute several aspects of
Canpos's story, they are primarily asking us to set aside two
claims she has made that are relevant to the issue of qualified

immunity: (1) that Martins's car was not novi ng when Van Ness fired

4 As noted above, the accident reconstruction report states
that the cars began in a stopped position on the lawm, with their
A-pillars 8.8 feet apart. Wen the front bunper of the Lincoln
passed the |eading edge of the open cruiser door, the distance
between the A-pillars was 6.9 feet, and the Lincoln was traveling
no more than 7 mles per hour. Wen the driver's side mrror of
t he Lincoln passed the | eading edge of the open cruiser door, the
di stance between the cars' A-pillars was 4.6 feet, and the
Lincoln's speed was no nore than 13 mles per hour.
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the fatal shot; and (2) that the car began noving only after that
poi nt and did not nove near Van Ness. Her testinony on those two
poi nts, in defendants-appellants' view, contradicts the opinions of
her own accident reconstruction and ballistics experts.

But the accident reconstruction report only charts the
Lincoln's speed and path of travel as it noved from a stopped
position on the |lawn, past the police cruiser, and onto Baxter
Avenue; it does not establish when, within that novenent sequence,
Van Ness fired. The reconstruction expert was apparently asked to
determ ne whet her the Lincoln could have hit Van Ness, as Van Ness
clainmed, and for that purpose, the expert explicitly used Van
Ness's testinony that he was standing behind the cruiser's open
driver's side door when the Lincoln traveled past him Nowhere,
however, does the report nention Canpos's account or attenpt to
reconcile her story wwth Van Ness's to determ ne where Van Ness was
positioned when he took the fatal shot, or when wthin the
Li ncol n's novenent sequence he took it.?®

At first glance, the ballistics report seens to pose nore

of a problem for Canpos, since it states that "at the tine that

Oficer Van Ness fired his service pistol, M. Murtin's [sic]

> The report does appear to contradict Canpos's deposition
claimthat the cruiser was positioned to "the side rear"” of the
Li ncol n when the cars cane to a stop on the | awn, but that does not
necessarily wundermne the rest of her testinony, since the
operative question is where Van Ness was standi ng, and whet her the
Li ncol n was noving toward him when he fired the fatal shot.
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vehicle was traveling past the position of Oficer Van Ness at a
rate of travel between 7 and 13 mles per hour." But that
conclusion is, according to the report itself, "[Db]ased upon the
acci dent reconstruction"” report (which accepted Van Ness's claim
t hat he was st andi ng behi nd the crui ser door when t he Lincoln drove
past him and "Oficer Van Ness's direct testinony that the vehicle
was traveling past himat the time he fired his service pistol."
The ballistics expert thus seens to have assunmed the truth of Van
Ness's account and, under that set of facts, analyzed whether Van
Ness's use of force was reasonable (concluding that it was not).
The report does not address Canpos's version of events, nor does it
indicate that Van Ness's telling is the only one corroborated by
the ballistics findings.?®

We are therefore a long way fromthe videotape in Scott
that captured the car chase in question and "quite clearly
contradict[ed]" the plaintiff's account. 550 U.S. at 378.

Canpos's story does beg two questions, neither of which
we need answer today, because defendants-appellants have not

properly put them before us. The first is how the bullet entered

6 That the ballistics and accident reconstruction experts
both |ist Canpos's intervieww th the Yarnouth Police Departnent as
one of the many pieces of information they relied on in formng
t heir opinions does not change our analysis. Viewing the reports
inthe |light nost favorable to Canpos, see M odzinski, 648 F.3d at
28, it is reasonable to infer fromthe absence of any di scussi on of
her account that the experts were not asked to conpare it with Van
Ness's and determ ne which one was supported by the evidence.
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Martins's back if Van Ness was standing next to the driver's side
wi ndow of the Lincoln and the car was not novi ng when Van Ness t ook
the fatal shot. Def endant s- appel l ants did not raise this issue
bel ow or on appeal and thus have not satisfied their "initial
responsibility of informng the district court of the basis for
[their] notion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,' which . . . denonstrate the

absence of a genuine issue of material fact." Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986) (quoting Fed. R Cyv. P. 56).
That failure, in turn, deprived Canpos of the opportunity to
denonstrate, "through subm ssions of evidentiary quality, that a

trialworthy issue persists.” |Iverson v. City of Boston, 452 F. 3d

94, 98 (1st Cir. 2006) (citing Celotex Corp., 477 U.S. at 322-24).7

The second question is how two bullets ended up going
through the rear window of the car, given Canpos's deposition
testinmony that Van Ness fired all "[f]our or five shots" before the
Li ncol n began novi ng. Once again, however, the burden was on
def endant s- appel l ants to nake this point before the district court,

and their failure to do so left Canpos with no opportunity to

" Though we need not deci de the i ssue, we do note that Canpos
said in her statenment to the police that Martins was trying to back
up the car when Van Ness fired the fatal bullet. Martins m ght
t heref ore have been turned away fromthe driver's side w ndow when
Van Ness shot, which could explain howthe bullet entered the |eft
side of his back under Canpos's version of the events.
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respond. See Celotex Corp., 477 U.S. at 322-24. Def endant s-

appel l ants' bel ated invocation of the issue for the first tinme at
oral argunent was insufficient, particularly given that their brief
descri bes Canpos as having testified that Martins's car was stuck
only when Van Ness fired the fatal shot and "began noving

after that first shot" (enphasis added). See Constructora Andrade

Gutiérrez, SSA. v. Am Int'l Ins. Co. of P.R, 467 F.3d 38, 47 (1st

Cr. 2006) ("W generally do not address argunents nmade for the
first time during oral argunent, especially when the argunents are
contrary to the argunents made in the briefs.").
In short, defendants-appellants have not convinced us
that Canpos's story is so "blatantly contradicted by the record
that no reasonable jury could believe it." Scott, 550 U.S.
at 380. Nor have they attenpted, in the alternative, to accept al
of Canpos's facts and inferences as true and "argue that even on

[ Canpos' s] best case, they are entitled to imunity."” M odzi nski,

648 F.3d at 28.8 W therefore dismss the appeal for Ilack of

jurisdiction. See id.

8 Defendants-appellants have suggested that "[w] hether the
[ Li ncol n] was noving before or shortly after the shot was fired is
immaterial for purposes of qualified inmmunity." They have not,
however, el aborated on that statenment or explained why this case
(on the facts as Canpos has presented them is analogous to the
El eventh Circuit and Supreme Court cases they cite. "It is not
enough nerely to nention a possible argunent in the nost skel etal
way, |eaving the court to do counsel's work, create the ossature
for the argunent, and put flesh on its bones.” United States v.
Zannino, 895 F.2d 1, 17 (1st Cr. 1990).
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