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PER CURI AM Before this Court on appeal is the dism ssal
of Petitioner Joseph DeLong's 28 U S.C. § 2254 federal habeas
corpus petition. After careful review, we remand to the district
court. W begin by outlining the procedural posture of DeLong's
case.

DeLong was convicted by a jury in Massachusetts state
court on two indictnments charging him w th unarned robbery, and
sentenced to concurrent terns of fifteen to twenty years'
I npri sonnent. DeLong filed a notion for a new trial, alleging
i neffectiveness of trial counsel and requesting an evidentiary
hearing; he later filed an anended notion clai m ng newy di scovered
evidence--a surveillance tape and still phot ogr aphs- - was
excul patory and warranted a newtrial, or at m ninruman evidentiary
hearing on his notion. The court denied DeLong's notion for a new
trial, finding the evidence was reasonably di scoverable at the tine
of trial. DeLong appeal ed the judgnents and the denial of his
nmotion for new trial.

The Massachusetts Appeal s Court affirnmed the convictions
but found DeLong had nmde an adequate showng to warrant an
evidentiary hearing on the newy di scovered photographi c and vi deo
evidence. The Appeals Court renmanded the nmatter to the trial court
for an evidentiary hearing. Follow ng the evidentiary hearing, the
trial court again denied the notion for a new trial; DelLong

appeal ed and the Appeal s Court subsequently affirned. DelLong then
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sought further appellate reviewof his notion for a newtrial wth
t he Massachusetts Suprene Judicial Court (SJC), arguing ineffective
assi stance of counsel and violations of his right to due process.
The SJC denied his application. DelLong applied again to the SJC
for further appellate review of the Appeals Court's affirmance of
hi s convictions, arguing ineffective assistance of counsel, deni al
of his right to fair trial, and reversible error. The SJC also
deni ed this request.

DeLong then filed, pro se, a 28 U S.C. 8§ 2254 federa
habeas corpus petitioninthe U S. District Court of Massachusetts.
Hi s petition raised clains of ineffective assistance of counsel and
violations of his right to due process.! On Novenber 14, 2011
respondent Thomas Di ckhaut noved for dism ssal on the ground that
DeLong's petition contained unexhausted clains. Al t hough the
parties di sagree as to precisely which clains were exhausted, it is
undi sputed that sone clains in DeLong's habeas petition had not
been previously raised before the Massachusetts state courts.

On Novenber 30, 2011, the district court granted
D ckhaut's notion in an electronic order, which stated only:
"Motion allowed. This case is dismssed as it contains both

exhaust ed and unexhausted cl ai ns. Ros[e] v. Lundy, 455 U. S. 509,

! DeLong also nobved for appointnment of counsel, but this
noti on was deni ed.
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518-519 (1982) . . . ." The case was dism ssed on Decenber 1
2012.

On Decenber 21, 2012, the district court received from
DeLong a handwitten notion for extension of tinme to oppose
respondent’'s notion to dismss, dated Decenber 1, 2012. The
district court denied his notion as noot, as the case had al ready
been dism ssed. DeLong then sent a handwitten notice of appea
listing the denial of his notion for extension of time and the
order denying this notion as noot, dated Decenber 28, 2011. He
m stakenly sent his appeal to this court, which we received on
January 3, 2012, and transmtted to the district court. The notice
of appeal was docketed by the district court clerk as an appea
from both the district court's order denying the notion for
extension of tinme and the order dismssing the case. DelLong al so
sent a letter to the clerk of the district court, dated Decenber
28, 2011, stating he had not received any notification fromthe
court regarding the dismssal of his case and requesting any
written decisions or rulings in his case.

On February 1, 2012, this court ordered the district
court to issue or deny a certificate of appealability (COA) for its
final order, which the district court ultimately denied stating,
"this appeal would be frivolous." DeLong then sought and was
granted by this court a COA to appeal from the dismssal of his

m xed habeas petition on the ground he was not given the option to
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del ete his unexhausted clainms and proceed only with his exhausted
clains. W now review the district court's dismssal of DeLong's
§ 2254 petition.
. Jurisdiction

W first need to address the prelimnary 1issue of
jurisdiction. Specifically, Di ckhaut chall enges our jurisdiction
inthis mtter, arguing DeLong failed to file an appropri ate notice
of appeal to the district court's dism ssal of his case. Recall,
if youwll, that on Decenber 28, DeLong filed a handwitten notice
of appeal. In this notice, DeLong stated his appeal consisted of
the district court's denial of his notion for extension of tineg,
ruling the notion denied as noot. It is Dickhaut's position that
even though DelLong's notice may have properly evidenced an
intention to appeal the district court's denial of his notion for
extension of tinme, it did not properly appeal the Decenber 1 order
di sm ssing his habeas petition. DeLong counters that his Decenber
28 notice of appeal adequately evidenced an intention to appeal al
adverse rulings of the district court, including the dism ssal of
his case, and was tinely filed. 1In order to determne if we have
jurisdiction to entertain this appeal we nust determ ne whether
DeLong' s notice of appeal was tinely filed and provi ded sufficient
indication of his intention to appeal the district court's Decenber

1 dism ssal of his petition. See Canpiti v. Matesanz, 333 F. 3d 317,

319-20 (1st Gir. 2003).



Case: 12-1131 Document: 00116525441 Page: 6  Date Filed: 05/06/2013  Entry ID: 5731003

W first address whether DeLong's notice was tinely
filed. The district court dism ssed DeLong's habeas petition on
Decenber 1, 2011 and DeLong's notice of appeal was not docketed
until January 3, 2012, nore than thirty days later, ordinarily
considered untinely. Fed. R App. P. 4(a)(1)(A). However, under
the "prison mailbox" rule, an inmate confined in a correctiona
institution may file a notice of appeal by depositing it in the
institution's internal mail system on or before the |ast day of
filing. Fed. R App. P. 4(c)(1). "Tinely filing may be shown by
a declaration in conpliance with 28 U S.C. 8§ 1746" that "set][s]
forth the date of deposit and state[s] that first-class postage was
prepaid.”" 1d. DeLong dated his notice of appeal Decenber 28,
2011, and sent it along with an affidavit (which he swore was true
under penalty of perjury) and a certificate of service that stated
the notice was mailed by first-class mail, postage prepaid.
Applying the "prison mail box" rule, we deem the notice of appeal
filed on Decenber 28, 2011, the date DeLong deposited it in prison
mail system which was within thirty days of the Decenber 1
di sm ssal of his case. Thus, we hold DeLong's filing was tinely.

See United States v. Correa-Torres, 326 F.3d 18, 21-22 (1st Gr.

2003).
Having found the filing tinely, we turn next to the
content of DeLong's appeal. A notice of appeal nust "designate the

j udgment, order, or part thereof being appealed.” Fed. R App. P
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3(c) (1) (B). We construe this rule liberally, and consider the
notice in the context of the record in its entirety to ascertain
whet her petitioner's intent to appeal was "sufficiently manifest."

See Markel Am Ins. Co., v. Diaz-Santiago, 674 F.3d 21, 26 (1st

Cr. 2012). But liberal construction does not excuse nonconpliance
with Rule 3, which "is fatal to an appeal." Smth v. Barry, 502
U S. 244, 248 (1992).

Here, DeLong's notice of appeal challenges the district
court's order denying his notion for extension of tinme as noot, a
ruling based on the prior dismssal of his case. W exam ne
DeLong's notice of appeal in the context of the record as a whole
and note that the letter he sent to the district court clerk al ong
with the notice clearly referenced the Decenber 1 dism ssal of his

case. See Markel Am 1Ins. Co., 674 F.3d at 26. DelLong's letter

expl ained he was not aware of the dismssal of his case until
Decenber 27, when he received the denial of his notion for
extension of tine as noot. W find DeLong's notice of appeal
"plainly evidences an intention to appeal"” the district court's
entire order, which specifically nentioned the notion for extension
of time and indirectly referenced the dism ssal of his case. See
Canpiti, 333 F.3d at 320. Although the notice does not directly
cite the Decenber 1 order, Rule 3 "buttressed by latitude for a pro
se litigant forgives . . . ‘'informalit[ies] of form"" Id.

(alteration in original)(quoting Fed. R App. P. 3(c)(4)). e
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conclude DeLong's intent to appeal the dism ssal of his case was
sufficiently manifest.

Having determ ned DeLong tinely filed a notice that
plainly evidenced his intent to appeal, this court has
jurisdiction.

1. Dismssal of the Mxed Petition

W now direct our attention to the district court's

di sm ssal of DelLong's petition, which we review for abuse of

di scretion. Nowaczyk v. Warden, N.H State Prison, 299 F.3d 69,

74-75 (1st Cr. 2002). Respondent argues a district court has
authority to dismss a habeas petition containing both exhausted
and unexhausted clains outright, and doing so is not an abuse of
di scretion. DeLong counters that although district courts retain
discretion to sunmarily dismss mxed petitions, that practice is
di sfavored in this circuit.

Prior to Congress' enactnent of the Antiterrorism and
Ef fective Death Penalty Act of 1996 (AEPDA), the Suprene Court held
a federal district court nust dismss mxed habeas petitions
cont ai ni ng bot h exhausted and unexhausted clains. Lundy, 455 U S.
at 522. Petitioners who submt mxed petitions are entitled to
resubmt a petition with only exhausted clains, or to exhaust the

remai nder of their clains. 1d. at 520.2 W have held that where

2 This "total exhaustion" requirenent directed federal courts
to dismss mxed petitions wi thout prejudice so petitioners could
return to federal court after exhausting their state |aw clai ns.
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a petition is deened m xed, the best practice is for the district
court to give the petitioner an opportunity to dismss the

unexhausted clainms. Cenents v. Ml oney, 485 F. 3d 158, 168-69 (1st

Cr. 2007). And then, if the petitioner declines to dismss the
unexhausted clains, "the district court should dismss the entire
petition without prejudice.” |d. at 169. W have recommended t hat
district courts advise petitioners of the option, under Lundy, to
abandon any wunexhausted clains and consider this the "w ser

practice.” Neverson v. Farquharson, 366 F.3d 32, 43 (1st Gr.

2004) .

A district court also has the option to stay the m xed
petition and hold it in abeyance while the petitioner exhausts the
unexhausted clains, then lift the stay and adjudicate the petition
once all clains are exhausted.® Rhines, 544 U S. at 275-76. But
"stay and abeyance is only appropriate when the district court

determ nes there was good cause for the petitioner's failure to

Lundy, 455 U. S. at 520. The Suprene Court inposed this requirenent
fourteen years before Congress enacted AEDPA, at a tinme when there
was no statute of limtations on the filing of a habeas petition.
Rhi nes v. Wber, 544 U. S. 269, 274 (2005).

3 Congress included in AEDPA the "total exhaustion"”
requi renent as well as a one-year statute of limtations for filing
exhausted clains in a federal habeas petition. 28 U S.C. 88
2254(b) (1) (A, 2244(d). To address the problens posed by the
interplay of these two provisions, the Suprene Court approved the
"stay and abeyance" procedure, noting that under AEDPA, petitioners
who bring m xed petitions "run the risk of forever losing their
opportunity for any federal review of their unexhausted clains."
Rhi nes, 544 U. S. at 275.
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exhaust" and even so, it would be an abuse of discretion for the
district court to grant a stay when the "unexhausted clains are
plainly nmeritless."* 1d. at 277.

Here, respondent noved to dism ss the case, relying on
Lundy to argue a habeas corpus petition should be dism ssed where
it contains both exhausted and unexhausted clains. Wthout giving
DeLong the opportunity to delete his wunexhausted clains, the
district court granted respondent's notion and di sm ssed the case,
stating: "This case is dismssed as it contains both exhausted and
unexhausted clains." This brief order cited only Lundy and
i ncl uded no expl anation of the court's basis for dismssal.

It is undisputed that DelLong presented a m xed habeas
petitionto the district court, although there is sone di sagreenent
as to which clains are unexhausted. \Wile we recognize that the
district court could not have adjudi cated DeLong's m xed petition
as presented and had discretion to dismss the petition, the best
practice woul d have been to all ow DeLong to del ete his unexhausted

clainms, rather than summarily dism ss his petition. See Cenents,

485 F.3d at 168-69. And although the district court also had

di scretion to dism ss the m xed petition instead of granting a stay

“1n contrast, it would likely be an abuse of discretion for
a district court to dismiss a mxed petition instead of granting a
stay where: there is good cause for the failure to exhaust; the
"unexhausted clainms are potentially neritorious”; and there is no
indication of "intentionally dilatory litigation tactics" by the
petitioner. Rhines, 544 U S. at 278.
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and abeyance, dism ssal would have been an abuse of discretion
unl ess the unexhausted clains were clearly neritless. See Rhines,
544 U. S. at 278.

On the record before us, it is unclear whether the court
eval uated the unexhausted clains and deenmed them neritless or
sinply followed the respondent's argunent for dismssal under
Lundy. W nust be able to figure out what the district court judge
found and the basis for the findings to the extent necessary to

permt effective appellate review See United States v. Van, 87

F.3d 1, 3 (1st Cr. 1996). W cannot do that here, given that the
district court's order includes no indication of the basis for
di sm ssal . Under no circunstance could we affirm the district
court's dismssal "on the basis of a discretion the court did not

exercise." Cair Recreation Cr. v. Flynn, 897 F.2d 623, 624

(1990). And so we see no choice but to vacate and remand the case
to the district court for reconsideration of its decision in |ight

of this opinion. See United States v. Medina, 167 F.3d 77, 80 (1st

Cr. 1999). No costs are awarded.
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