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HOMRD, Ci rcuit Judge. Plaintiffs Charles and Dani el a

Freeman appeal the dism ssal of their section 1983 suit agai nst the
Town of Hudson, Massachusetts, one of its agencies, and severa
state and local officials. The events giving rise to this suit
grew out of an allegation that the Freemans had breached a
conservation restriction appurtenant to their Hudson hone. Like
the magistrate judge and district judge, we conclude that the
Freemans' conpl ai nt does not plead facts sufficient to support any
of their federal clains, and we therefore affirmthe judgnent.
| . Background

As the dism ssal was entered pursuant to Federal Rul e of
Cvil Procedure 12(b)(6), we take the facts from the Freemans
conpl aint and draw all reasonable inferences in their favor. San

Juan Cable, LLCv. P.R Tel. Co., 612 F.3d 25, 28 (1st Cr. 2010).

According to the conmplaint, what began as a dispute between
nei ghbors turned into a concerted effort by the Town and the
Commonweal th of Massachusetts to deprive the Freemans of their
constitutional rights. The plaintiffs insinuate a common
sentinent, if not a commobn objective, running through the
def endants' actions. For ease of exposition, however, we dissever
the allegations into smaller episodes.

A. Conservati on Conmni ssi on Def endants

In late fall of 2009, Hudson Police Sergeant Thonas

Cri ppen, the Freemans' nei ghbor, infornmed the Hudson Conservation
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Commi ssion that the Freemans were building a tree house in a
conservation restriction area ("Parcel B") on their property. In
response, the Conm ssion ordered the Freemans to cease and desi st
fromany further activity in Parcel B until a schedul ed Comm ssi on
meeting in early Decenber 2009. The property had previously been
subj ect to an Order of Conditions issued by the Comm ssion in 2007.

At the Decenber neeting, M. Freeman conceded that the
tree house was built in the conservation restriction area and
agreed to nove it. The Comm ssion then questioned whether the
Freemans were conplying with state and | ocal | and-use | aws rel ati ng
to their property. Although the Comm ssion had previously issued
a Certificate of Conpliance for the property (7 Freeman Circle) in
2008, a few weeks after the Decenber neeting it determ ned that the
Freemans had subsequently breached their obligations and that
addi tional work was necessary to renmedy the violations.

As a consequence, in January 2010 the Freenmans' engi neer
presented a prelimnary plan relating to renediation at 7 Freeman
Crcle. It appears that the Comm ssion viewed this plan as
insufficient, as it warned the Freemans that it would invol ve the
Massachusetts Departnent of Environnental Protection ("DEP") if the
Freemans did not conply with its determ nations. In June 2010 the
Comm ssion issued a new Order of Conditions for 7 Freeman Circle
detailing what nodifications were required. The Freenmans appeal ed

this order to DEP.
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Once involved in the case, DEP indicated that state
enforcement would follow if the Freemans and the Comm ssion could
not resolve the issue at the local |evel. In response, the
Freemans termnated their appeal of the Oder of Conditions in
Sept enber and began conpliance work. Unaware that the Freemans had
dropped the appeal, Comm ssion Admnistrator Debbie Craig,
acconpani ed by police escort, served M. Freeman a cease and desi st
order the sanme day that work began. For the next several days,
menbers of the Conm ssion ordered M. Freeman not to work on the
property while they ascertained the | egal status of the Freemans'
appeal. On each of these visits to the Freemans' property, the
Commi ssi on nmenbers were acconpani ed by Hudson Police officers.

The Freemans allege that throughout this process the
def endant s di spl ayed heavy-handed tactics toward them and their
associ ates. At a January neeting, Conm ssion Chairman Paul Byrne
and Comm ssion Menber David Esteves spoke with open hostility
toward M. Freeman.! Mbreover, Byrne and Crai g spoke di sparagingly
about M. Freeman to third parties during the course of the ongoing
di spute. Also, Esteves uprooted a portion of a silt fence on the
Freemans' property, claimng that it was installed incorrectly,
al though a subsequent determnation indicated that the fence net

all installation requirenments. According to the conplaint, this

! Byrne nmade a thinly veiled reference to M. Freenan's
di shonesty by stating, "If | was a farner, | would not put the fox
in charge of the hen house because all the hens w Il disappear.”
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hostile attitude pervaded DEP thinking as well.? The conplaint
i ncludes emails witten by Joseph Bellino, a DEP enpl oyee, to show
that DEP officials lacked inpartiality in dealing with the
Freemans. 3

The Freemans further contend that, while zealously
enforcing | and-use | aws agai nst them the Conm ssion took little or
no action agai nst the Freemans' neighbors -- the Crippens and the
MacPhees. The Crippens had constructed a pool in the 100-foot
buffer zone adjacent to Parcel B, and the MacPhees had cut down
trees in Parcel B and laid down planks for a wal king path. I n
nei ther case did the Conm ssion issue an order, and the Freemans
assert that these violations |argely went uncorrected.

B. Pol i ce Departnent Defendants

In retaliation for the Freemans' dispute wth the
Cri ppens, the Police Departnent defendants purportedly pursued
trunped-up crimnal charges against M. Freenman. After an
unpl easant encounter with M. Freeman, nei ghbor Dana MacPhee spoke
with Crippen and Hudson Police Captain David Stephens about M.

Freeman's conduct. Wthout further investigating the matter,

2 The conplaint listed DEP as a defendant. The district court
dismssed all clains against DEP, and the Freemans have not
appeal ed that deci sion.

® The nost provocative enmmil (between Bellino and Craig)
refers to the sale of the Freemans' hone in the follow ng terns:
"1.175 mllion- A Bahgain !'!I'!l O course that doesn't include our
$35$$ [referring to a possible DEP fine]."
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St ephens fil ed charges against M. Freeman for crim nal harassnent
and threat to commt a crine. Al though M. Freeman had commtted
no physical acts of violence, Stephens successfully argued to the
court that M. Freeman should not be given notice of his probable
cause hearing because he posed an inmm nent threat of violence to
MacPhee. Stephens and Cri ppen both spoke with the prosecutor about
the case on separate occasions. By January 2012, all charges had
been dropped agai nst M. Freenan.

C. Buil di ng Conm ssi oner Def endant

Finally, the Freemans <claim that Hudson Building
Comm ssi oner Jeff Whod sel ectively enforced zoni ng | aws agai nst M.
Freeman, who had posted a sign advertising his conpany at a work
site. The conplaint avers that the posting of such signs is
standard practice anong contractors, but Wod issued a violation
notice to the property owner for displaying the sign.*

1. Discussion

A. Standard of Revi ew

Qur reviewof a district court's dism ssal of a conpl aint

under Rule 12(b)(6) is de novo. See Ccasi 0- Her ndndez v. Fort ufio-

Burset, 640 F.3d 1, 7 (1st Gr. 2011). As such, we are free to

affirman order of dism ssal on any basis nade apparent fromthe

* The conplaint also alleges that Electrical |nspector Thonas
Thorburn selectively enforced |licensing requirenments against the
Freemans' el ectrician. The Freemans have not pursued this
al | egati on on appeal .

-6-
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record. See Cook v. Gates, 528 F.3d 42, 48 (1st Cr. 2008). In

order to survive a notion to dismss, the conplaint nust include
"enough detail to provide a defendant with 'fair notice of what the
claimis and the grounds upon which it rests.'" Ccasio-

Her nandez, 640 F.3d at 12 (quoting Bell Atlantic Corp. v. Twonbly,

550 U. S. 544, 555 (2007)). While we need not give weight to | egal
concl usions contained in the conplaint, "[n]on-conclusory factual
allegations nust . . . be treated as true." 1d.

B. Scope of the Record

Before noving to the heart of the Freemans' appeal, we
consi der the question of which docunents were properly before the
district court when it decided the notion to dismss. On a notion
to dismss, a court ordinarily may only consider facts alleged in

t he conpl ai nt and exhi bits attached thereto, Watterson v. Page, 987

F.2d 1, 3 (1st Cr. 1993), or else convert the notion into one for
summary judgnent. 1d.; Fed. R Cv. P. 12(d). Here, the Freemans
appended twenty-five exhibits to their conplaint. Subsequently,
both parties submtted a flurry of extrinsic exhibits for the
district court's consideration on the notion to dismss. The court
t ook account of some documents but excluded others. The Freenmans
chal l enge the court's decision not to consider six docunents that

they submtted, while sinultaneously suggesting that the court
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relied on those very sane docunents inits order, presumably to the
Freemans' detrinent.?®

Under <certain "narrow exceptions,” some extrinsic
docunents may be considered w thout converting a notion to dismss
into a notion for summary judgnent. Watterson, 987 F.2d at 3.

These exceptions include "docunents, the authenticity of which are

not disputed by the parties; . . . official public records;
docunents central to plaintiffs' claim [and] . . . docunents
sufficiently referred to in the conplaint.” 1d. The plaintiffs

subm ssions do not fit into any of these enunerated categories.
The Freemans sought to have the court consider excerpts
fromthe depositions of MacPhee and Stephens, given in connection
with a separate civil suit, as docunents sufficiently referred to
in the conplaint. Wile the conplaint does nake passing reference
to testinmony from MacPhee and Stephens, the proposed exhibits
consi st of excerpts that are unrelated to any matter discussed in
t he conpl ai nt, and t herefore cannot be taken as referenced t herein.
The nmere nention of the depositions in the conplaint does not

anmount to sufficient reference. See oldman v. Bel den, 754 F.2d

> W have not previously clarified the standard of revi ewt hat
governs a court's determ nation that docunents external to the
conpl aint cannot be relied upon under Rule 12(b)(6). Because we
woul d uphold the district court's judgnent pursuant to either de
novo or abuse of discretion review, we need not reach the issue
her e.
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1059, 1066 (2d Gir. 1985) ("[L]imted quotati on does not constitute
i ncorporation by reference.").

The Freemans also claim that three subm ssions should
have been consi dered as public records. These include a transcri pt
of 911 calls and two Hudson Police incident reports. The Freenans
ask us to adopt the expansive view that any docunent held in a
public repository falls within the category of extrinsic materials
that may be considered. It is true that, when reviewing a notion
to dismss for failure to state a claim a court my "consider

matters of public record.” Haley v. Gty of Boston, 657 F.3d 39,

46 (1st Cir. 2011). But there are limts to that license. Many
docunents in the possession of public agencies sinply |ack any
indiciaof reliability whatsoever. |In that regard, they are unlike

official records, such as birth or death certificates and ot her

simlar records of wvital statistics. The Freemans cite no
authority  -- ot her than Watterson -- for their br oad
interpretation, and we have found none. Rat her, the phrase

"official public records" when used in the present context, appears
limted, or nearly so, to docunents or facts subject to judicia
noti ce under Federal Rule of Evidence 201. Watterson, in hol ding
that a court could consider public records on a notion to dismss,

relied on the Nnth Crcuit case Mick v. South Bay Beer

Distributors, Inc., 798 F.2d 1279 (9th Cr. 1986), abrogated on

ot her grounds by Astoria Federal Sav. and Loan Ass'n v. Soli m no,

-0-
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501 U. S. 104, 107 (1991). The public record at issue in that case
was a state admnistrative proceeding, id. at 1282, and the N nth
Circuit used the term"public records” synonynously wi th a docunent

susceptible to judicial notice. 1d. (citing Phillips v. Bureau of

Prisons, 591 F.2d 966, 969 (D.C. Cir. 1979) ("W are m ndful, too,
t hat when passing on a notion attacking the | egal efficacy of the
plaintiff's statenent of his claim the court nay properly | ook
beyond the conplaint only toitens in the record of the case or to
matters of general public record.")).

Qur cases applying Watterson may not have endorsed this
view explicitly, but the results have been consistent with this

approach. See, e.g., San Geroninp Caribe Project, Inc. v. Acevedo-

Vila, 687 F.3d 465, 471 n.2 (1st Cir. 2012) (taking notice of state

court decisions); Gargano v. Liberty Intern. Underwiters, Inc.,

572 F.3d 45, 47 n.1 (1st Gr. 2009) (taking notice of a state court
decision); Parker v. Hurley, 514 F.3d 87, 90-91 (1st G r. 2008)
(taking notice of statewi de curricular standards); G eene v. Rhode
Island, 398 F.3d 45, 49 (1st G r. 2005) (taking notice of federal
statutes).

O her than invoking the | abel "public records,” whichis
too broad a term to rely on, the Freemans make no devel oped
argunment as to why docunents such as the 911 transcripts and police
i ncident reports, which would not be subject to judicial notice,

are either categorically or in this instance eligible to be

-10-
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considered on a notion to dismss. They thus have wai ved any ot her
claimthat the docunents nmay be consi dered.

The Freemans' brief contains no argunment at all wth
respect to the final exhibit at issue, which is a photograph. Any

issue regarding this exhibit is thus also waived. See United

States v. Zannino, 895 F.2d 1, 17 (1st Cr. 1990) ("[!]ssues
adverted to in a perfunctory manner, unacconpani ed by sone effort
at devel oped argunentation, are deened waived.").

W nmust iron out one nore winkle on this topic,
i nvol ving the Freemans' superficial assertion in their brief that
"the district court nentioned facts from these exhibits in its
deci sion. " This sinple allegation could have non-trivia
consequences. Reliance on facts beyond the conplaint's all egations
m ght require converting the notion to dismss into a notion for
summary judgnment. See Fed. R Cv. P. 12(d). Al though we could

ignore this question as insufficiently briefed, see Zanni no, 895

F.2d at 17, we are also satisfied that neither the magistrate
judge's Report and Recommendation nor the district court's Oder
touch on facts outside the conplaint. W therefore proceed to a
12(b) (6) anal ysis.

C. Freenans' Section 1983 d ai ns

42 U.S.C. 8§ 1983 grants individuals the right to sue
those acting "under color of any statute, ordinance, regulation,

custom or usage, of any State or Territory or the District of

-11-
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Columbia . . . [for] the deprivation of any rights, privileges, or
immunities secured by the constitution and laws."” 42 U S.C. 8§
1983. To prevail, a plaintiff must show that "the chall enged

conduct [is] attributable to a person acting under color of state
| aw' and that "the conduct nust have worked a denial of rights
secured by the Constitution or by federal law." Soto v. Flores,
103 F.3d 1056, 1061 (1st Cir. 1997).

1. Municipal Liability

The Freemans face additional requirenents in order to
establish a section 1983 claim against the Town and the
Commi ssion.® "A municipality cannot be held liable solely because

it enploys a tortfeasor.” Monell v. Dept. of Soc. Servs. of the

Cty of NY., 436 U.S. 658, 691 (1978). Instead, a plaintiff nust

show that the violation occurred as a result of the municipality's
"policy or custom™"™ 1d. at 694. A single decision by a nunici pal
pol i cymaker constitutes official policy "only where the
deci si onmaker possesses final authority to establish nunicipal
policy with respect to the action ordered." Penbaur v. Gty of
G ncinnati, 475 U. S. 469, 481, (1986). Wen determ ning whether a
deci si onmaker exercises final authority, "[c]ourts nust |ook to

state law, including 'valid | ocal ordinances and regul ations,' for

6 The conplaint also listed the Town of Hudson Police
Department as a defendant. The district court, while dismssing
all federal clains, did not specifically discuss the Police

Departnent's liability. However, the Freenmans have also failed to
raise this issue on appeal, and therefore it is waived.
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descriptions of the duties and obligations of putative policynmakers

in the relevant area at issue.” Walden v. Cty of Provi dence, 596

F.3d 38, 56 (1st Cr. 2010) (quoting City of St. Louis .

Praprotni k, 485 U. S. 112, 125, (1988)).

The Freemans have advanced only a "final authority”
theory of municipal liability. The conplaint, however, references
no state or local |aws establishing the policymaking authority of
any individual or group of individuals. The conpl ai nt all eges
m sconduct from many separate actors, but gives no gui dance about
whi ch acts are properly attributable to the nunicipal authority.
Absent this information, the conplaint fails to state nore than
respondeat superior liability on the part of the Town and the
Commi ssion. This is not enough to support a section 1983 action
against a nmunicipality, Mnell, 436 U S. at 691, and the district
court correctly dismssed the clains against the Town and the
Comm ssion. We turn, then, to the clains against the individual
def endant s.

2. Equal Protection

The Freemans al |l ege that Conservati on Comm ssi on nenbers
Byrne and Esteves, Admi nistrator Crai g, and Buil ding | nspector Wod
vi ol ated the equal protection clause of the fourteenth anendnent by
sel ectively enforcing |l ocal | anws agai nst them An equal protection
claimrequires "proof that (1) the person, conpared with others

simlarly situated, was selectively treated; and (2) that such

-13-
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sel ective treatnment was based on i nperm ssi bl e consi derations such
as race, religion, intent to inhibit or punish the exercise of
constitutional rights, or malicious or bad faith intent to injure

a person."” Rubinovitz v. Rogato, 60 F.3d 906, 909-10 (1st Gr.

1995) (citations omtted).

Claimng no nenbership in a protected class, the
conpl ai nt argues that the defendants arbitrarily and unfavorably
singled out the Freemans as a "class of one." To prevail on such
a claim the Freemans nust show that they were "intentionally
treated differently fromothers simlarly situated and that there
is norational basis for the difference in treatnent.” Village of

Wl owbrook v. Oech, 528 U S 562, 564 (2000). The conpl ai nt

fails to neet the "simlarly situated" test, obviating any
di scussion of the rational basis requirenent. W have held that
cl ass-of -one clains require "an extrenely high degree of simlarity
between [the plaintiffs] and the persons to whom they conpare

t hensel ves." Cordi-Allen v. Conlon, 494 F.3d 245, 251 (1st Gr.

2007). In the land-use context, this neans nore than "point[ing]
to nearby parcels in a vacuumand |l eav[ing] it to the nmunicipality
to di sprove conclusory all egations that the owners of those parcels
are simlarly situated.” 1d.

a. Conservati on Conmm ssi on Defendants

According to the conplaint, Craig, Byrne and Esteves

abridged the Freemans' equal protection rights by treating them

- 14-
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differently fromtheir neighbors, the Crippens and the MacPhees.

Wil e the properties of all three abut the sanme protected area, the
simlarities essentially end there. Their actions in relation to
Parcel B differed in key respects, making theminapt conparators.

The Conmm ssion determ ned that the Freemans had conm tted a nunber
of violations, sonme of them within Parcel B and specifically
governed by the Conservation Easenent.’ By contrast, the conpl aint
al |l eges that the Cri ppens drai ned pool water into a buffer zone and
that the pool encroached into the buffer zone. These allegations
fail to denonstrate that the Cri ppens and Freemans were "simlarly

situated in all relevant respects.” Barrington Cove Ltd. P ship v.

Rhode Island Hous. & Mortg. Fin. Corp., 246 F.3d 1, 8 (1st Cir.

2001) . In the same vein, the Freemans' allegations that the
MacPhees were allowed to plant inappropriate flora, cut down
certain trees and install renovable planks for a wal kway fail to
establish a claimfor relief. The Conservation Easenent -- which
the district court considered -- allowed for certain plant cutting
and trail rmaintenance. The Freemans, mneanwhile, conceded that
their treehouse violated the sane Conservation Easenent. | ndeed,
the conplaint does not allege that either the Crippens or the

MacPhees were in violation of the Conservati on Easenment.

" The Freemans admit to having constructed a treehouse in
Parcel B. Additionally, the 2010 Oder of Conditions found
numerous violations relating to the placenent of fences and wall s,
the amount of fill on the property, and the construction of other
unaut hori zed structures.

-15-
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Agai nst this backdrop, the Freemans cannot denonstrate
that they were simlarly situated to their neighbors, and their
equal protection claim against the Conservation Comm ssion
def endants necessarily fails.

b. Buil di ng Conm ssi oner Wod

The conplaint also alleges that Building Comm ssioner
Wbod violated M. Freeman's equal protection rights by selectively
enforcing zoning |aws against a custoner who displayed M.
Freeman' s busi ness sign. To the extent that this conduct concerned

not M. Freeman's rights but those of M. Freeman's custoner, the

action cannot be nmaintained. VWiile M. Freeman conceivably
suffered sone economc harmas a result of Wod's actions -- the
| ost val ue of advertising his work in the community -- this al one

typically does not give rise to third-party standing. True, an
"i sthm an exception" does permt one to assert another's rights in
circunstances where "sone barrier or practical obstacle deters a

third party fromasserting its rights.” Wne & Spirits Retailers,

Inc. v. Rhode Island, 418 F.3d 36, 49 (1st Cir. 2005); see also

Powers v. Chio, 499 U S. 400, 411, (1991) (stating that, in order
to assert third-party standing "there nust exist sone hindrance to
the third party's ability to protect his or her own interest”
(internal quotations and citations omtted)). Here, however, there
is no allegation that the custonmer is i ncapabl e of asserting his or

her own rights, and therefore we | ack jurisdiction over this claim

-16-
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Moreover, to the extent that the conplaint may be read to
allege an interference with M. Freeman's property interest in a
di splay license granted him by his custoner, the claim does not
fare any better. The conplaint's failure to do nore than
conclusorily state that the Freemans were both simlarly situated
to and treated differently fromunspecified "other contractors"” is
insufficient to survive the defendants' notion to dism ss.

3. Substantive Due Process

The Freemans cl ai mt hat the conduct of Town officials and
DEP enployee Bellino were so outrageous as to constitute
substantive due process violations. Substantive due process is
saidto "protect individuals fromparticularly offensive acti ons on
the part of governnent officials, even when the governnent enpl oys
facially neutral procedures in carrying out those actions." Pagan
v. Calderd6n, 448 F.3d 16, 32 (1st Cir. 2006). Such clains are

limted to governnment action that, by its very nature, "shock|[s]

the conscience,” id., and we reserve it for "truly horrendous
situations.” Nestor Colon Medina & Sucesores, Inc. v. Custodio,
964 F.2d 32, 46 (1st Cr. 1992). Evidence that officials

"exceed[ed] [their] authority under the rel evant statutes"” does not

automatically trigger the due process clause. Ansden v. Mran, 904

F.2d 748, 757 (1st Cir. 1990). In this case, neither the conpl aint
as a whole nor any of its allegations neet the burden of

establishing a substantive due process violation.
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a. Conservati on Comm ssi on Defendants

Upon review, nothing in the actions of Byrne, Craig and
Esteves reaches the |evel of conscience-shocking behavior. The
Conmm ssion retained jurisdiction over Parcel B at all relevant
times and had the power to remedy environnental violations at 7
Freeman Circle. The Freemans di sagree with the | egal concl usions
of the Conm ssion and believe that the Comm ssion reached these
erroneous conclusions in bad faith. Even if this is true, "[s]uch
a claimis too typical of a run of the mll dispute between a
devel oper and a town planning agency, regardless . . . of
def endants' alleged nental states, to rise to the |level of a due

process violation." Creative Env'ts, Inc. v. Estabrook, 680 F.2d

822, 833 (1st Cr. 1982). Qur prior cases are replete wth
plaintiffs who, alleging conparable conduct, failed to sustain

substantive due process clains. See, e.g., Mngeau v. Cty of

Mar | bor ough, 492 F.3d 14 (1st G r. 2007) (where a town officia

interfered in the zoning process for inproper reasons); Licari v.
Ferruzzi, 22 F.3d 344 (1st Cr. 1994) (where a town revoked

buil ding permts due to alleged hostility and aninus); PFZ Props.,

Inc. v. Rodriguez, 928 F.2d 28 (1st Cir. 1991) (where a planning

board refused to process construction drawings), rev'd on other

grounds en banc, San Geroni nb Cari be Project, Inc. v. Acevedo-Vil a,

687 F.3d 465 (1st Cr. 2012). As in those cases, here the
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Freemans' grievances do not support a substantive due process
claim

b. Commpbnweal th of Massachusetts Defendant Bellino

The Freemans contend that Bellino, a DEP enployee,
exerci sed the nuscl e behi nd the Comm ssion's schene; the threat of
DEP enforcenent "sl|l edgehamer[ed]" the Freemans into conpliance.
But DEP is statutorily authorized to enforce applicable |aws, see
MGL. c. 131, 8 40, and the Freenmans appeal ed the June 2010 Order
of Conditions to DEP, thereby ensuring its involvenent. Wi | e
DEP' s participation mght have influenced the Freemans, that does
not render such participation inproper. Moreover, Bellino's
conduct throughout this process was not "so shocking or violative
of universal standards of decency"” as to give rise to a due process

viol ation. Ansden, 904 F.2d at 757 (quoting Furtado v. Bishop, 604

F.2d 80, 95 (1st Gr. 1979)). H s conmunications to Town officials
did evince a certain hostility toward the Freemans. The plaintiffs
have not shown, however, that Bellino's third-party comruni cati ons
affected their constitutional rights. Wile these communications
may have been in bad taste, they do not constitute violations of
t he Freemans' substantive due process rights.

c. Police Departnent Defendants

Finally, M. Freeman clains that the Police Departnent
defendants violated his substantive due process rights by pushing

unsupported crimnal charges against him for personal reasons.
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Sifting through the many aspersions contained in the conplaint,
however, reveals only "a garden-variety claim of malicious

prosecution." Roche v. John Hancock Mut. Life Ins. Co, 81 F.3d

249, 256 (1st GCr. 1996). "'[S]ubstantive due process may not
furnish the constitutional peg on which to hang' [a malicious
prosecution tort]."” N eves v. McSweeney, 241 F. 3d 46, 53 (1st Cr.
2001) (quoting Al bright v. diver, 510 U S. 266, 271 n. 4, (1994)).

While the conplaint may be read to allege a plot on the part of
Police Departnment officials and MacPhee to bring charges against
M. Freeman, it also acknowl edges that these charges were
predi cated on prior incidents between MacPhee and M. Freenan.

Thus, while the Police Departnent defendants may or may not have
acted wwth malice, they did not act in the absence of any evi dence.

Furt hernore, none of the Police Departnent's subsequent actions --
failing to investigate further, obtaining an ex parte probable
cause hearing, and di scussing the case wth the prosecutor -- shock
t he conscience. If, as alleged, inproper personal notivations
caused the investigation to follow a certain course, that fact may
formthe basis for a claimof malicious prosecution, but not a due

process violation.?

8 The parties' briefs suggest that a malicious prosecution
cl ai magai nst the Police Departnent defendants is pending in state
court.
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I11. Conclusion
For the foregoing reasons, the district court's judgnent

di sm ssing the Freemans' section 1983 clains is affirned.
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