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LYNCH, Chief Judge. This case concerns whether a

district court abused its discretion when, in sentencing José
Felipe Morales-Cruz, it inposed a particular condition of
supervi sed rel ease: that "[t]he defendant shall participate in a
sex offender treatnent[] and[/]or nental health treatnment program
arranged by the probation officer.” Mrales-Cruz, who had a 1994
conviction for crimnal sexual assault, had failed to register as
requi red under the Sex O fender Registration and Notification Act
("SORNA"), 18 U.S.C. 8§ 2250(a), when he noved to Puerto Rico in
2010, and he was indicted for that failure. He had also failed to
register as required by lawin 2009 when he lived in Florida. And
he was convicted in 2002 for failure to register as a sex of fender
when he lived in New Jersey. In addition to Mrales-Cruz's sex
of fense and his two prior failures to register as a sex offender,
he had an extensive crimnal record. Further, he had a 2010
conviction for battery on the wonan he lived with, a battery which
ended only when a security officer intervened.

Moral es-Cruz pled guilty to the federal charge of failure
to register in this case. The court sentenced himto 48 nont hs of
i nprisonnment, with a ten-year term of supervised rel ease, subject
to a nunber of conditions. These included non-standard conditions
tailored particularly to Mrales-Cruz. On the recommendati on of
the Probation Departnent in the presentence investigation report

("PSR'), one condition inposed was that Mral es-Cruz woul d have to
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participate in sex offender treatnent and/or nental health
treatment prograns arranged by the probation office. He appeals.
l.

Mor al es- Cruz does not appeal from his 48-nonth sentence
and agrees that he is in need of at | east nental health treatnent.
Nor does he take any issue with the delegation to the probation
of ficer to choose which type of treatnent programhe shoul d receive
after his inprisonnment. H's sole objectionis to the possibility
that the probation officer may deem a sex offender treatnent
programto be appropriate. H's primary argunent is that his one
conviction for a sex offense was in 1994, sone 16 years before his
present offense, that date is too long ago to justify the present
condition, and nothing else about his history of other offenses,
including his nmultiple failures to conply with SORNA, provided a
perm ssible justification for the condition. As a result, he says
the condition is not reasonably related to the nature of the
of fense or his history or characteristics. W disagree.

.
Qur review of the conditions of supervised release is for

abuse of discretion. United States v. Sebastian, 612 F.3d 47, 50

n.2 (1st Gr. 2010). We t ake t he undi sputed facts fromthe record.
Mor al es-Cruz' s PSR i ncl uded speci fic facts concerningthe
defendant's characteristics. At the tinme of sentencing, Moral es-

Cruz was 58 years old, had a seventh-grade education, and was
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single and wi t hout dependents, though he had two adult daughters.
H s enploynent was in jobs such as a butcher, a carpenter, an
assi stant mechanic, and in maintenance. He had never paid any
i ncone tax. Moral es-Cruz admitted to using cocaine and heroin
daily since he was twenty years old and had |ast wused these
substances the day before his arrest for the present offense. He
had never participated in any drug treatnent program

Mor al es-Cruz had ten prior convictions, several of which
we highlight. At age 41, he pled guilty in New Jersey to attenpted
crimnal sexual assault on an adult female victim The crinme is
described in the record:

[On Septenber 24, 1994 in Passaic NJ, the defendant
assaulted [the victim, and tried to force her to have
sexual intercourse. The defendant fought wth the
victim and she sustai ned a bruise on her right cheek and
ear, a cut on her right hand, and both knees were
brui sed. The defendant | eft the apartnent on foot. An
attenpt to arrest the defendant at his residence was
made, to no avail.
Mor al es-Cruz was arrested four days | ater and sentenced to 4 years
of inprisonment.

Moral es-Cruz's record shows a pattern of failure to
conply with court orders and conditions of probation inposed for
his crimes. At ages 44 and 45, Moral es-Cruz was found i n contenpt
of court by two separate courts in New Jersey, arising out of state
of fenses. At age 48, in 2002, Mrales-Cruz was convicted in New

Jersey of failure to register as a sex offender and was originally

put on 18 nonths of probation. Wthin six nonths, his probation
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was revoked and he was sentenced to 15 nonths of inprisonnment. At
age 50, he was convicted of theft and placed on probation;
probati on was then revoked and he was sentenced to three years of
i npri sonment . There were also drug crimes and a bench warrant
out standing for him

Significantly, in 2010, after he had noved to Fl orida, he
did not contest the battery charges he faced for assaulting an
adult female victim The record states:

On Septenber 4, 2009 . . . [a] security guard for the
apartnent conplex and [sic] while he was on patrol he
coul d hear yelling and screanming in the area of apart nent
7-5. \Wen he approached the apartnent, the door was open
and he noticed the defendant, Jose F. Morales, grabbing
the victim. . . by the hair and tossing her around the
room Tavarez then saw Moirales strike her in the head
area with an open hand. Tavarez pulled his taser and
ordered Moral es to the ground. Moral es conplied and went
to the ground. Tavarez radioed to his supervisor who
called 911. She further stated that the defendant
arrived hone intoxicated and began to argue with her.
Moral es then grabbed her hair and hit her in the head.
[ The victim never gave Moral es perm ssion to hit her or
pull her hair. Morales and [the victin] had been |iving
together as a couple for a period of two years.
Moral es-Cruz was sentenced to a jail term and 320 days of
probation. He violated the ternms of probation and had an active
Florida warrant at the tinme of his arrest in Puerto Rico.

At the April 2012 sentencing hearing, the court correctly
stated the Ilegal requirements for inposing sentencing and
supervi sed rel ease. Mral es-Cruz does not suggest otherw se, and
there is no clai mof procedural error. The court assessed Moral es-

Cruz's particular history, characteristics, and conduct, and stated
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it found the sentence and conditions appropri ate because of a need
to protect the community and for deterrence, avoiding recidivism
and to pronote defendant's rehabilitation:

The Court in making an assessnent to inpose a sentence
takes i nto account other factors in 18 U. S. C. 3553(a) and
under st ands that the nature and the circunstances of the
of fense of Defendant reflects that he has a |ack of
respect for other individuals. He has prior records that
i nclude crimnal sexual assault, failure to register, and
battery, anong others. It reflects that as an i ndi vi dual
he has a |l ack of control, and there is a need to protect
the community fromthis individual

The court then concl uded:

The Court nust pronote that M. Mral es nmake insight of

hi s wongdoi ngs and that he be afforded adequate -- and
t hat adequate deterrence to the crimnal -- his crimnal
conduct be afforded. The Court nust protect the

community fromindividuals |like M. Mrales who openly
di srespect the law by engaging in continuous crimnal
conduct and fail to abide by their supervision
convictions, as failing to register as reflected in the
presentence investigation report.

In United States v. York, 357 F.3d 14 (1st G r. 2004),

this court set forth the legal <criteria for inposition of
supervi sed rel ease conditions, as well as for appellate review of
those conditions. W stressed that "the facts of [a defendant's]
underlying offense and crimnal history are pertinent to the
district court's choice of supervised rel ease conditions":
This is so by statute. Under 18 U S.C. § 3583(d), the
district court may inpose any special condition of
supervised release that it considers "appropriate,"”
provi ded that the condition satisfies certain specified

criteria. One such criterion is that the condition
i nposed be "reasonably related to the factors set forth
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in section 3553(a)(1)." Id. 8 3583(d)(1). Section
3553(a) (1), inturn, requires the court to consider "the
nature and circunstances of the offense and the history
and characteristics of the defendant.” See also U. S.S. G
8§ 5D1. 3(b).

Id. at 17.

In York, we noted that there were limtations on the
district court's power to fashion conditions of supervised rel ease.
Id. at 20. The critical test is whether the condition is
reasonably related to one or nore of the goals of supervised
release. 1d. The district court here specifically made that |ink.
It stated that Moral es-Cruz had a | ack of control, did not respect
others, needed to be deterred, and that the community needed
protecting from him

Mor al es-Cruz argues that failure to register is not a sex
of fense, though he acknow edges t hat sex offender treatnent may be
inposed in a case in which the underlying crinme is not a sex
of f ense. See id. at 19-20. Contrary to Morales-Cruz's main
argunent, the court appropriately considered his failure to
regi ster under SORNA in three jurisdictions, and "[t]he condition
that he attend sex-offender treatnment is plainly related to his
crimnal history," id. at 21, as well as to his present offense.

SORNA requires sex offenders to "register, and keep the
registration current, in each jurisdiction where the offender

resides,” 42 U S.C. 8§ 16913(a), by providing certain "information

to the appropriate official for inclusion in the sex offender
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registry," id. 8 16914(a), and by appearing in person at prescri bed
intervals to "allowthe jurisdiction to take a current phot ograph,
and verify the information in each registry in which that offender
is required to be registered,” 1id. 8§ 16916. Sex offenders nust
keep registration current for periods that vary based on the
character of the underlying sex offense, and that nmay be reduced if
the of fender maintains a clean record. |1d. 8 16915. Jurisdictions
are required to nake available on the Internet all information
about each sex offender in the registry. 1d. § 16918.

SORNA registration serves a purpose: to protect the
community from the risks posed by convicted sex offenders by
requiring registration and then by providing notification. See 42

US C 8 16901; United States v. Parks, 698 F.3d 1, 5 (1st Cir.

2012); see also Smith v. Doe, 538 U. S. 84, 99 (2003) (noting, with

respect to anal ogous requirenents under Al aska law, that "[t]he
pur pose and the principal effect of notification are to informthe
public for its own safety"). Regi stration requirenents such as
those SORNA inposes are justified by the high recidivismrate for
of fenders. |d. at 105 ("[Rlecidivismis the statutory concern").

Yet Moral es-Cruz nmade a consci ous choi ce to defeat those
purposes in three different jurisdictions. And he did so in two
jurisdictions after he had already served tine in prison for
failing to register in New Jersey, and knew there would be a

penalty for failure to register. These continuing failures
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certainly permt a rational inference that Mrales-Cruz presented
arecidivismrisk and warranted deterrent punishnent. H s conduct
underm ned the efforts nade by Congress in SORNA, and by the states
in their statutes, to conbat the risks of recidivism

In McKune v. Lile, 536 U S. 24, 33 (2002), the Suprene

Court noted that sexual offender treatnment prograns while in prison
serve legitimte penol ogical objectives of rehabilitation. It
stressed the w despread agreenent that such prograns "can enabl e
[ defendants] to nanage their inpulses and in this way reduce
recidivism" 1d. Gven Mrales-Cruz's manifest |ack of respect
for the SORNA registration requirenments, and the reasonable
inference that his refusal to conply with these requi renents poses
a risk of recidivism the district court's inposition of sex-
of fender treatnent was reasonably rel ated to Mral es-Cruz's present
of fense as well as to his crimnal history, which included a recent
assault on an adult fermale. There was no abuse of discretion.

To support his argunent to the contrary, Moral es-Cruz
cites six cases in which courts of appeals reversed conditions of
supervision. Al are distinguishable. For exanple, none of the
cases Morrales-Cruz cites involve a defendant with a recent
conviction for violence against a female victim In four of these
cases, the challenged conditions bore no relationship to the
of fense of conviction and the defendant's recent crimnal history

provi ded no basis for the conditions. See United States v. Sharp,
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469 F. App' x 523 (9th Cir. 2012) (sex-offender conditions reversed
where defendant convicted of being a felon in possession of a
firearm no suggestion of prior sex offender registration
convictions, and district court failed to provide justification for

chal | enged conditions); United States v. Carter, 463 F. 3d 526 (6th

Cir. 2006) (sex-offender conditions reversed where defendant
convicted of being a felon in possession of a firearm prior sex
of fense was 17 years old, and no suggestion of prior sex offender

registration convictions); United States v. Scott, 270 F.3d 632

(8th Cir. 2001) (sex-offender conditions reversed where defendant
convicted of armed bank robbery and no suggestion of prior sex

of fender registration convictions); United States v. Kent, 209 F. 3d

1073 (8th Cr. 2000) (nental health conditions reversed where
defendant convicted of mail fraud). In a fifth case, the
chal | enged sex-offender conditions bore no relationship to the
of fense of conviction -- robbery of a post office -- the prior sex
offense was 17 years old, and there was no recent incident of

personal viol ence agai nst wonen. See United States v. Dougan, 684

F.3d 1030 (10th Cr. 2012). The court stated that the defendant's
"failures to register as a sex offender nmake this a nuch closer
guestion.” [1d. at 1037. |In the sixth case, the prior sex offense
was over twenty years ol d, and t hough the of fense of conviction was
failing to register under SORNA, there was no suggestion that the

defendant had chronically failed to conply wth sex-offender
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regi stration requirenents, as here. See United States v. Rogers,

468 F. App' x 359, 362-64 (4th Cr. 2012) (per curiam.
| V.

The judgnent of the district court is affirned.

-Di ssenting Opinion Foll ows-
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TORRUELLA, G rcuit Judge (D ssenting). Because | find

that the district court's inposition of the special condition of
supervi sed release -- participation in a sex offender treatnent
program with acconpanying requirenments -- is not "reasonably
related to the factors set forth in section 3553(a)(1)," nanely,
the "nature and circunstances of the offense and the history and
characteristics of the defendant," | am forced to dissent. 18
U S.C 88 3553(a)(1l), 3583(d)(1l); see also U S.S.G § 5D1.3(h).

Nor do | find that the challenged condition is "sufficiently
related to one or nore of the perm ssible goals of supervisory

release,” United States v. Brown, 235 F.3d 2, 6 (1st G r. 2000),

which include: (1) the need to deter the defendant from further
crimnal conduct; (2) the need to protect the public fromfurther
crimes by the defendant; and (3) the effective educational,
vocational, mnedical, or other correctional treatnent of the
def endant . US S G 8 5D1.3(b)(1); see also 18 U S C
§ 3583(d)(1).

First, the inposed special condition is not tailored to
the nature and circunstances of the offense or to Mrales-Cruz's
crimnal history and characteristics as required under U S. S G
8 5D1.3(b)(2). The Governnment offered no evidence regarding
Moral es-Cruz's "characteristics" that touch on either past sexual
behavi or or msconduct, so nmy review will focus on whether the

special condition was reasonably related to his crimnal history.
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While Mrales-Cruz has prior convictions, his conviction for
attenpted sexual assault on an adult female victim occurred
approxi mately eighteen years before the instant SORNA conviction
and is too renote in time to be reasonably related to the
i nposition of the special condition here. There is anpl e precedent
fromsister circuits rejecting the inposition of special conditions
where the sex offense conviction is tenporally renote. See United

States v. Dougan, 684 F.3d 1030, 1036 (10th Cir. 2012) (inposition

of special condition of sex offender treatnent vacated where nost
recent sexual offense occurred sixteen years prior to the convicted

crine); United States v. Rogers, 468 F. App' x. 359, 363 (4th Gr

2012) (vacating inposition of sex offender treatnent special
condition where crimnal sexual assault conviction in over twenty
years ol d and there was no evi dence before the district court that
such an act of violence characterized defendant's of fense behaviors
in the years since he was released from incarceration); United
States v. Sharp, 469 F. App'x. 523, 525 (9th Cr. 2012) (specia
sex offender treatnent conditions vacated where defendant's sex
offense was nore than a decade old at the tine of sentencing,
"making it too renote to justify the conditions by itself"); United
States v. Carter, 463 F.3d 526, 531 (6th Cr. 2006) (seventeen-
year-old conviction for a sex offense "too renpte in tinme to
justify the inposition of a sex-offender-treatnent condition in

2005); United States v. Scott, 270 F.3d 632, 636 (8th Cr. 2001)
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(sex offender special condition reversed where fifteen-year-old
conviction for forcible rape and sodony of defendant's nine-year-

ol d stepdaughter was too renote); United States v. Kent, 209 F.3d

1073, 1077 (8th G r. 2000) (abuse against wife thirteen years prior
to mail fraud conviction too renote for inposition of specia
condi tion of supervisory release of nental health treatnent).
Wile it my be permssible to inpose special sex-
of fender-rel ated conditions where the convicted crinme is not a sex
crime, | agree with the Tenth Grcuit that "such cases . . . would
require a stronger nexus . . . between defendant's history and
characteristics and the sex-offender-related conditions before
conclud[ing] that the |latter were 'reasonably related' to the
former." Dougan, 684 F.3d at 1036. The nexus in this case is not
strong enough. Moral es-Cruz has comm tted no sexual offense-based
crimes since his 1994 conviction; he is not a recidivist sex

offender. See United States v. York, 357 F.3d 14, 20 n.5 (1st Gr.

2004) (distinguishing the inmposition of the sex offender special
condition to defendant York, "a recidivist sex offender,” fromthe
reversal of such inposition in Scott, where "the only evidence of
sexual m sconduct by the defendant was a single conviction over
fifteen years old [and t] he court concl uded that that sex-offender
treatnent was unnecessary because the defendant's sex-related

m sconduct had ceased.").
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The instant and 2002 SORNA failure-to-register
convictions, while troubling, are not in thenselves sufficient to
establish a reasonable relation to the inposition of a specia
condition of a sex offender treatnent program The SORNA of f enses
on their face do not constitute sexual offenses nor are they
defined as such by the CGuidelines for purposes of supervised
release. See U.S.S.G 8§5D1.2 cnt. n.1 (2003) ("Sex of fense" neans

"an of fense, perpetrated against a mnor," including, inter alia,

donmestic assault by a habitual of f ender, ki dnapi ng, sex
trafficking, or conspiracy to conmt those crinmes). Further, the
record provides no indication that Mirales-Cruz's failure to
register coincided wwth or made nore likely a return to his
comm ssion of sexual offenses. "Even with a failure to register,
no appellate court has upheld the inposition of special sex-
of fender conditions of release when based upon an underlying
offense that is seventeen years old," Dougan, 684 F.3d at 1037,
until the majority in this case. The reasoning of the majority --
that continuing failures to register permt "a rational inference
that Mrales-Cruz presented a recidivism risk and warranted
deterrent punishnent” -- is unwarranted and inappropriate
specul ation | acki ng support in the record. It confuses a possible
rational inference of recidivism and deterrence concerns as to
crim nal conduct generally with the entirely unfounded specul ation

t hat Moral es-Cruz presented recidivismrisks and needed deterrence

-15-



Case: 12-1593 Document: 00116513494 Page: 16  Date Filed: 04/05/2013  Entry ID: 5724080

from commtting further sexual offenses. In fact, there is no
record support for Morales-Cruz's recidivismof sexual offenses.!?
Further, the mpjority's reasoning is ripe for double-counting
rationalizing a district court's discretion to inpose a specia
condition outside the Sentencing Guidelines to increase a sentence
due to a harmthat has already been fully accounted for and based
on tenporally distant sex-offense and failure-to-register
convictions that the defendant has al ready served sentences for.

Nor does the record show that the special condition was
reasonably necessary to achieve the goals of supervisory rel ease.
Those goals, as summarily listed by the district court at its
sent enci ng hearing, include: (1) the need to protect the comunity;
(2) pronoting defendant's "insight of his wongdoings"; and (3)
det errence.

First, while Morales-Cruz's crimnal record may justify
his sentence and all of the other special conditions i nposed by the
district court, it is unclear why a sex offender treatnent program

woul d fulfill the need to protect the community in this particul ar

The danger of recidivism should not be construed based on
general statistics of recidivismby sexual offenders, but rather by
an assessnent of the conduct of a particular sexual offender,
particularly when a district court inposes a non-guideline
sentence. See, e.g., United States v. Mller, 601 F.3d 734, 739
(7th Gir. 2010) ("An above-guidelines sentence is nore likely to be
reasonable if it is based on factors [that are] sufficiently
particularized to the individual circunstances of the case rather
than factors comon to offenders with like crinmes.") (interna
guotation marks and citations omtted).
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case. The district court has given no indication of how
defendant's tenporally renote sex-offense conviction foll owed by a
consistent failure to commt a sexual offense would present a
danger to the community of defendant commtting another sexua
of fense, thus warranting the i nposition of a sex of fender treatnent
program Rather, as stated supra, a contrary inference fromthe
record is nore likely: there appears to be no rel ationship between
defendant's failure to register and the comm ssion of sexual
of f enses. Further, in denonstrating defendant's danger to the
comunity, the district court listed traits associated wth
Moral es-Cruz's crimnal conduct generally, but those traits only
traced a pattern of crimnal conduct, not a pattern of commtting
of fenses with a sexual conponent (e.g., "The Court nust protect the
community fromindividuals Iike M. Mrales who openly disrespect
the law by engaging in continuous crimnal conduct and fail to
abi de by their supervision convictions . . . .").?2

Second, the goal of pronoting defendant's "insight of his
wr ongdoi ngs" may be construed as a rehabilitative goal. However,
while the inposition of a sex-offender treatnent program nay

rehabilitate a person with a proven proclivity of commtting sexua

W& al so note that the district court did not order Moral es-
Cruz professionally evaluated "for the purpose of obtaining a
reliable expert opinion whether participation in a treatnent
program for sexual offenders actually conported with the needs of
society or of" Mrales-Cruz hinself. See Rogers, 468 F. App'x at
363.
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of fenses, Moral es-Cruz has denonstrated no such proclivity. He may
have denonstrated a proven proclivity towards crim nal conduct, but
not towards sexual offenses. Therefore, it is unclear how sex
of fender treatnment woul d rehabilitate himas to sexual crinmes if he
has not commtted such crinmes in the past 18 years, and it is even
| ess clear howthe treatnment programcould "rehabilitate” himfrom
commtting the non-sexual offense-based failure-to-register or
other crinmes he has commtted in the past 18 years. Unless a sex
of fender treatnent programcould be shown to be reasonably rel ated
to rehabilitation fromnon-sexual crinmes nore generally, including
failure-to-register crimes, | cannot find a reasonabl e connection
her e.

Finally, the above argunents support a finding that there
IS no reasonabl e rel ati onshi p between defendant's crimnal history
and record, the inposition of a sex offender treatnent program and

the goal of deterrence. See United States v. T.M, 330 F. 3d 123,

1240 (9th Cr. 2003) ("The fact that [the defendant] has |ived the
| ast twenty years without commtting a sex of fense suggests that he
no |longer needs to be deterred or shielded from the public.");
Scott, 270 F.3d at 636 ("Because the condition was based on conduct
that occurred nore than a decade before the current offense, the
condition would not serve the goals of deterrence or public
safety"); Kent, 209 F.3d at 1077 ("[T] he use of the condition as a

deterrent makes little sense in light of the fact that the behavior
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to be deterred had ceased i ndependently."). The majority opinion
appears to infer a specific subjective state of m nd on the part of
Moral es-Cruz that would warrant the inposition of the special
condi tion. Specifically, it appears to infer fromthe record a
state of mnd fromhis continued failure to register that "he was
likely to or wanted to conmt additional offenses freed fromthe
constraints of registration.” | find it difficult to join in that
concl usi on when def endant has provi ded us an 18-year record of the
opposite state of mnd. The district court has i nposed a sentence
and a series of quite burdensone special conditions tailored to
defendant's record that defendant does not challenge; in ny view,
it is unreasonable to inpose additional conditions of the type
chal | enged on appeal which rely on pure specul ati on and assunpti ons
regarding defendant's propensity towards specifically sexual
of f ense- based cri nes.

Because the special condition inposed constitutes a
"greater deprivation of liberty that is reasonably necessary" to
achi eve the purposes of supervisory release, US S. G § 5D1.3

(b)(2), I respectfully dissent.

-19-



