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HOMRD, Circuit Judge. Plaintiff Frank Whodward appeal s

a grant of summary judgnent by the United States District Court for
the District of Massachusetts in his age discrimnation suit
agai nst Emul ex Corporation. Wodward al so appeals two di scovery
orders. W affirmin all respects.
| . Background

Emul ex, a technology conpany based in California,
manuf act ures conponents for | arge-scal e conputer networks and data
storage systens. Wodward joi ned Enmul ex i n 2000 as a sal es account
manager . Prior to joining Enulex, Wodward worked in sales for
anot her technol ogy conpany where he devel oped a cl ose rel ati onship
with EMC Corporation, a |arge conputer storage conpany based in
Hopki nt on, Massachusetts. In his new position wth Emlex,
Wbodward continued that relationship with marked success. The
conpany provided himwi th an of fice i n Newt on, Massachusetts, where
he was the sol e enpl oyee and coul d easily travel to his nmain client
EMC. H's results speak for thenselves: over $800 mllion in
revenue and over fifty "design wi ns," nmeani ng that EMC i ncor por at ed
Emul ex parts into its own products, ensuring a steady stream of
sales for the |life cycle of those products. Wodward and his team
consistently outperfornmed their goal s and Wodward recei ved praise
and accolades for his success. The EMC team grew to five

enpl oyees, two of whom Wodward nmanaged as a senior director.



During this time, EMC was al ways either the third or fourth | argest
Emul ex client based on sal es revenue.

Begi nning in 2007, however, revenues from EMC began to
decl i ne. Wodward interprets this decline as a function of two
factors. First, the general downturn in the econony affected
Enmul ex, as denonstrated by simlarly sluggish nunbers for other
sales teans. Second, Wodward all eges that Enmul ex underm ned the
EMC teamis ability to take advantage of growth opportunities.
Though Wodward requested nore personnel for his team Enmul ex
refused to increase the EMC sales force. Emul ex al so cancel ed
certain products after the EMC team had al ready obtained sales
agreenents for them Wodward also faults Enulex for failing to
address inefficient and counterproductive actions by other Enul ex
enpl oyees. Part of Wodward's success was negotiating price
agreenents wth terns favorable to Enul ex. O her Enmul ex enpl oyees,
seeing an opportunity to increase their own sales, offered EMC
better rates. According to Wodward, these sales teans not only
poached from his work, but also cannibalized Emulex's overall
profits. H s conplaints about this practice went unanswered.
Mor eover, Enmul ex occasionally failed to deliver products ontineto
EMC, and it did not heed Wodward' s suggesti ons about inproving its
delivery system

In early 2009, Enulex |let go two EMC team nenbers.

Shortly thereafter, in March 2009, Wodward was notified that he



too woul d | ose his job. The two remai ni ng EMC team nenbers jointly
assunmed Wodward's responsibilities when he left in July 2009.

While Emul ex does not dispute these allegations, it
contends that its decisions were the result of dimnishing EMC
related profits, not the cause of them According to Enul ex, the
conputer storage industry was undergoing a transition from
st and- al one systens (storage systens) to i ntegrated systens (server
systens). Consequently, Emul ex, which produced Host Bus Adapters
(HBAs) for both systens, began focusing on bl ade HBAs--renobvabl e
hardware conpatible wth server systens--as opposed to storage-
system HBAs. EMC does not make or sell server systens. Thus,
Emul ex clainms, the EMC business could no longer justify a five-
person sales team as evidenced by the permanent reduction of the
EMC teamto two enpl oyees.

Wbodwar d, however, discounted Enulex's reasoning and
suspected that age discrimnation played arole in his termnation.
In January 2009--two nonths before Wodward's notice of
term nation--Jeffrey Hoogenboom Enulex's new vice president of
sales, comented that Wodward needed to "re-energize" the EMC
team Wodward, who was fifty-five at the tinme, considered this a
di sparagi ng remark about the ages of the EMC team nenbers, which
ranged fromforty-nine to fifty-nine. After his termnation, he
filed a conplaint with the Massachusetts Comm ssion Against

Di scrimnation (MCAD), alleging age di scrimnation. MCAD di sm ssed



Wodward's conplaint for a lack of probable cause, and he
subsequently brought suit in state court, claimng, anong other
t hi ngs, age di scrim nation under Massachusetts | aw. Enul ex renoved
the case to the United States District Court for the District of
Massachusetts based on diversity jurisdiction, and then noved for
summary judgnent on all counts. The district court granted this
nmoti on, and Wodward appeal ed.
1. Discussion

A Di scovery

Wodward first challenges two di scovery-rel ated orders:
1) the district court's partial denial of his third notion to
conpel; and 2) the district court's decision to quash deposition
notices for three Enulex enployees, including Hoogenboom W
review orders pertaining to di scovery for abuse of discretion. See

Awuah v. Coverall N. Am, Inc., 585 F.3d 479, 481 (1st C r. 2009).

1. Mbtion to Conpel

Fromthe outset of this case, discovery inched forward,
wi th both sides contendi ng over its scope and refusing to accede to
the other's requests. During this acrinonious process, Enmulex
resisted Wodward' s attenpts to obtain considerable information
about all enployees at his managenent |evel or higher. Wodward
eventually limted his request to information about the age, date
of hire, positions and duties, date of term nation, and grounds for

term nation of all enpl oyees holding the titles of director, senior
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director, vice president, senior vice president or executive vice
presi dent between 2008 and 2010. Wodward requested this
information in an interrogatory and in a docunent request filed in
Septenber 2011. He included a |ist of twenty-one known enpl oyees
falling within these categories but did not Iimt his request to
the enployees on this |ist. Emulex did not provide the
i nformati on, and Whodward noved to conpel discovery. The district

court granted the notion to conpel an answer to the interrogatory,

but only with respect to the twenty-one naned enpl oyees. It did
not order Emulex to conply with the docunent request. Enmul ex
conplied with the order. Wodward appeals the district court's

decision to limt discovery to the interrogatory request, and to
only the twenty-one nanmed enpl oyees.
"[T] he standard of review in discovery matters is not

appellant-friendly." Dennis v. OsramSylvania, Inc., 549 F. 3d 851,

860 (1st Cir. 2008) (citations omtted) (internal quotation marks
omtted). "[T]he trier nust be accorded considerable latitude in
gauging the extent of a party's conpliance with [discovery]

precepts.” Mack v. Geat Atl. & Pac. Tea Co., 871 F.2d 179, 187

(1st Cir. 1989). Wodward clains that the district court's parti al
denial of his notion to conpel constituted an abuse of discretion.
We di sagree. First, the denial of Wodward' s docunent request was
within the district court's discretion. Wodward sought the sane

information through the twin vehicles of an interrogatory and a



docunent request. Thus, the district court did not deny di scovery
of new information, but sinply did not conpel the production of an
arguably duplicative request for docunents.

The district court was also withinits power inlimting
Wodward's interrogatory to the twenty-one naned enpl oyees. The
purpose of this interrogatory was to conpare Wodward' s treatnent

to that of simlarly situated enployees. A sine qua non of such a

conparison is a congruence of work responsibilities. See Dartnouth

Review v. Dartmouth Coll., 889 F.2d 13, 19 (1st Cr. 1989)

(enpl oyees nust be simlarly situated "in all rel evant aspects” to
establish disparate treatnment in an enpl oynent discrimnation suit

(internal quotation marks omtted)), overruled on other grounds by

Educador es Puertorriquefios en Acci 6n v. Hernandez, 367 F.3d 61 (1st

Cr. 2004). However, Wodward' s request for information about all
directors and vice presidents went far beyond Enul ex's sales force
and likely would have covered enployees who had little or no
conparative value for Wwodward's suit.

By contrast, every enployee on Wodward' s |ist was a
menber of Emulex's sales force, working in the sane area as
Wbodwar d. Mor eover, when Wodward filed this notion to conpel,
di scovery had proceeded, albeit haltingly, for eleven nonths,
giving Wodward tinme to identify the relevant enployees for
conpari son. The district court could have determ ned that, at this

| ate stage i n di scovery, the twenty-one naned enpl oyees represent ed



Whodward's best chance of finding sone differential treatnent
bet ween younger and ol der enpl oyees. G ven the alternative--a
fishing expedition into possibly barren waters--the district court
did not abuse its discretion by limting discovery to those
individuals. See Fed. R Gv. P. 26(b)(C(ii) (requiring courts to
limt discovery when "the burden or expense of the proposed
di scovery outweighs its likely benefit").

2. Mbtion to Quash

Wbodwar d al so appeal s the district court's order quashing
deposition notices for three Enul ex enpl oyees: Hoogenboom Jeff
Benck, and Susan Bowran. At the discovery deadline, Cctober 17,
2011, Wodward served the three enployees wth notices of
depositions to occur in a three-day period two weeks hence. The
parties struggled to find a tinme for these depositions that was
convenient to both sides. Much of the difficulty arose from
Whodward's insistence that he attend the depositions in person
| ndeed, Wbodward proposed a nunber of possible dates, and Enul ex,
relying on these dates, stated that its enployees would be
avai l able for depositions over three days from Decenber 12-14,
dates that Wodward had indicated worked with his schedule.
Wbodwar d, however, did not confirm his availability for these
dates, and he subsequently proposed new dates during the weeks of

December 19 and Decenber 26, 2011. Because the deadline for



di spositive notions was Decenber 21, Enulex noved to quash the
notices, and the district court granted the notion.

The court did not abuse its discretion in quashing the
deposition notices. Wodward gave notice of the depositions at the
| ast avail able nonent, and then he proved to be the major barrier
to their conpletion. When the defendants filed their notion to
quash, the parties still had not fixed a date for the depositions,
yet the deadline for dispositive notions was only five days away.
Wodward's desire to attend the depositions in person is not
conpel i ng enough to overcone the burden that the defendants faced
from his constant scheduling denmands. W see no abuse of
discretion in the district court's decision to quash these
deposi ti ons. W now turn to Wodward's appeal of the grant of
summary judgnent.

B. Summary Judgment

Qur reviewof a grant of summary judgnment i s de novo, and
we view the record in the light nost favorable to the nonnoving

party. See Henry v. United Bank, 686 F.3d 50, 54 (1st Cr. 2012).

"Under [Federal Rule of Cvil Procedure 56(a)], summary judgnent is
proper if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any, show
that there i s no genuine issue as to any material fact and that the
moving party is entitled to a judgnment as a matter of |aw"

Celotex Corp. v. Catrett, 477 US. 317, 322 (1986) (internal




guotation marks omtted). After the noving party has presented
evi dence in support of its notion for sunmary judgnent, "the burden
shifts to the nonnoving party, with respect to each i ssue on which
he has the burden of proof, to denonstrate that a trier of fact

reasonably could find in his favor." Hodgens v. Gen. Dynam cs

Corp., 144 F. 3d 151, 158 (1st Cr. 1998). Although the district
court granted sunmary judgnent as to all of Wodward' s clainms, he
appeals only the dismssal of his state |law age discrimnation
claim

Massachusetts has adopted the Suprenme Court's approach to

enpl oynent discrimnation. See Sullivan v. Liberty Mut. Ins. Co.,

825 N E 2d 522, 530 (Mass. 2005). Under this franmewrk, a
plaintiff nust first state a prima facie case of discrimnation

McDonnel | Dougl as Corp. v. Green, 411 U. S. 792, 802 (1983). For an

age discrimnation claimin Massachusetts, this constitutes show ng
that: 1) the plaintiff was a nenber of the protected class, i.e.
over forty years old, see Mass. Gen. Laws ch. 151B, 8 1(8); 2) he
had perforned his job at an acceptable |l evel; 3) he was term nat ed;
and 4) he was repl aced by soneone five or nore years younger. See

Kni ght v. Avon Prods., Inc., 780 N E. 2d 1255, 1261-65 (Mass. 2003)

(discussing the elenents of an age discrimnation case and
concluding that "an age disparity of less than five years, by
itself, is too insignificant to support a prima facie case of age

discrimnation"). The fourth prong, however, does not apply to a

-10-



reducti on-of -wor kforce case such as this, where the enpl oyer does
not replace the plaintiff with a new enpl oyee. In such cases,
"sone evidence that [the enployee's] | ayof f occurred in
ci rcunstances that would raise a reasonabl e inference of unlawf ul
discrimnation” is necessary to establish the fourth prong.

Liberty Mut. Ins. Co., 825 N E. 2d at 533- 34.

Once the enployee has stated his prina facie case, the
enpl oyer must provide "sone |legiti mte, non-di scrimnatory reason”

for termnating the enpl oyee. MDonnell Douglas Corp., 411 U. S. at

802. The enpl oyer's obligation at this stage "is one of production
as opposed to persuasion, as the burden of persuasion remains with

[the enpl oyee]." Lewis v. Gty of Bos., 321 F.3d 207, 214 (1st

Cir. 2003). If the enployer satisfies this step, the burden shifts
back to the plaintiff, who "nust produce evidence sufficient to
support a jury verdict that it was nore likely than not that the
articulated reason was pretext for actual discrimnation.”

Matt hews v. Ocean Spray Cranberries, Inc., 686 N E 2d 1303, 1309

(Mass. 1997) (citations omtted) (internal quotation marks
omtted).

The district court assuned, "for sake of conpleteness,"”
that Wodward stated a prinma facie case of discrimnation

Whodward v. Enmul ex Corp., 854 F. Supp. 2d 149, 158 (D. Mass. 2012).

We follow this approach, bypassing the first stage of the anal ysis

wi t hout deci di ng whet her Whbodward has in fact nmade his prima facie
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case. In response to Wodward's claimof discrimnation, Emulex
argues that it could no | onger afford Wodward' s position because
of a market shift away from storage systens, as evidenced by the
precipitous fall in EMC-rel ated revenue. Wodward offers three
reasons why this explanation is pretextual: 1) the decline in EMC
revenue was the result of Emulex's own irrational decisions; 2)
enpl oyees whose perfornmance was simlar to Wodward' s were not
term nat ed; and 3) Hoogenboom s comment s denonstrate di scrimnatory
aninus. None of these is persuasive.

First, Wodward argues that Enmulex permtted, even
accelerated, the drop in EMC revenues. Emul ex di sconti nued
products that Wodward had already sold and rejected Wodward's
request for nore sales personnel. Wodward clainms that these
actions not only belie Enulex's claimthat the market caused the
drop in EMC s revenues, but are so contrary to Enulex's own
interests that they anmount to, in Wodward' s terns, killing the
goose that laid the gol den eqg.

Far from show ng pretext, however, these decisions
reinforce Enmul ex's proffered justification. Emulex, believingthat
t he mar ket was noving toward server systens, saw strategic value in
diverting its limted resources away from the EMC sales team
These actions are consistent wwth that strategy. Wodward cont ends
that Enmulex's decisions unwi sely assured the decline in EM

revenues. He clains that EMC revenues were poised to rebound to
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their earlier levels, and that Enulex ignored this possibility to
its owmn detrinment. This critique of Emul ex' s busi ness judgnent has
no purchase. W are not concerned with whether the stated purpose

"is unwi se or unreasonable.” DeMarco v. Holy Cross Hi gh Sch., 4

F.3d 166, 171 (2d Cr. 1993); see also Whbber v. Int'|l Paper Co.,

417 F.3d 229, 238 (1st Cir. 2005 ("[Aln enployer is free to
term nate an enpl oyee for any nondi scrimnatory reason, evenif its
busi ness judgnent seens objectively unwise."). Instead, Wodward

must show that the stated purpose is untruthful. See Liberty Mit.

Ins. Co., 825 N.E.2d at 541 ("[Qur task is not to evaluate the
soundness of Liberty's decision making, but to ensure it does not
mask discrimnatory aninmus."). Nothing in Enulex's actions casts
doubt on the sincerity of its belief that the market had shifted
from storage systens to server systens.!?

Whodward's next evidence of pretext is that Enulex
retai ned younger enployees whose performance, |ike Wodward's,
suffered in this period. D sparate treatnent between ol der and
younger enployees is a famliar neans of establishing pretext. See

Smth Coll. v. Mass. Comml n Agai nst Di scrim nati on, 380 N. E. 2d 121,

! Wbodward al so cites two business practices--the failure to
deliver products on tinme and internal "poaching" of Wodward's
profits--that hurt his teamis profitability. To the extent that
Emul ex permtted these actions (Wodward provi des no evi dence t hat
Emul ex encouraged them), the negative effects would inpact all
sal es teans, not just the EMC sal es team Consequently, we cannot
see how they show that Emulex's underlying nptives were
di scrimnatory.
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125 (Mass. 1978) ("[A]lthough the fact of discrimnatory notive
must be proved, it can be inferred from differences in the
treatnent of two groups.”). This requires, however, a show ng that
the enployees are "simlarly situated in all relevant aspects.”

OCcean Spray Cranberries, Inc., 686 NE 2d at 1310 (citations

omtted) (internal quotation marks omtted). "The test is whether
a prudent person, | ooking objectively at the incidents, woul d think
them roughly equival ent and the protagonists simlarly
situated. . . . Exact correlationis neither |likely nor necessary,
but the cases nust be fair congeners. In other words, apples shoul d

be conpared to apples.” Dartnouth Review, 889 F.2d at 19.

As an initial matter, Enulex argues that the nost
rel evant aspect of Wodward' s enpl oynent was hi s nenbership on the
EMC sal es team Though revenues were down across the conpany,
Enmul ex mai ntains that the rapid di sassenbling of the EMC sal es t eam
was not nerely a function of the econom c downturn, but the result
of a specific market shift that rendered the EMC team overly
staffed. If we accept this proposition, then the only simlarly
situated enpl oyees woul d be other nenbers of the EMC sal es team

Utimately, we need not narrowthe field of congeners to
this degree, since even a broader approach does not suggest any
simlarly situated enployees. O the six enployees whom Wodward
mentions in his brief as simlarly situated, two held positions

seni or to Wodward, and therefore were not simlarly situated. The
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remai ni ng four enployees were all forty years old or older at the
tinme that Whodward was term nated--also nmenbers of the protected
cl ass. Moreover, while they all experienced simlar percentage
declines in revenues, that nmetric cannot al one determ ne the val ue
of each enpl oyee, especially considering that their 2009 revenues
ranged from roughly $30 mllion to alnmpbst $380 mllion.?
Addi tionally, Wodward' s focus on 2009 figures ignores Enulex's
claimthat EMC declines began in 2007, which is supported by the
record. Finally, Wodward occupied a unique position wthin
Emul ex, as the only enployee working from a renote office in
Massachusetts. This arrangenent Ilikely entailed specific
adm ni strative costs. Gven this context, the fact that other
enpl oyees experienced declines in revenue simlar to Wodward's
falls far short of the showi ng necessary to establish that they
were simlarly situated to him for purposes of the pretext
inquiry.?

Moreover, a macroscopic view of Enmulex's personnel

decisions reveals no pattern of age discrimnation. As the

2 Wbodwar d achi eved approximately $65 million in revenues in
20009.

3 Woodwar d cl ains that the district court hanpered his ability
to produce evidence of simlarly situated enployees through its
[imts on discovery. See supra Part A.1. As we noted, however
the district court's order curtailing discovery appears to have
targeted duplicative and immterial requests. Thus we disagree
that indulging his entire discovery request would have provided
addi ti onal useful comparative evidence.
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district court noted, Enulex retained five senior directors--the
sane nmanagenent |evel as Wodward--who were older than he was.
Mor eover, the nmedi an age at Enul ex as of March 2009 was forty-five.
Whodwar d sinply cannot show that Emul ex's rational e was pr et ext ual
by conparing hinself to other Enul ex enpl oyees.

Wodward's third argunent is that Hoogenboom s comment
about the need to re-energi ze the EMC sal es teamconstitutes direct
evi dence of discrimnatory aninus. Wodward asks us to interpret
Hoogenbooni s words as a critique of the age of the EMCteam @G ven
t he cont ext of Hoogenboom s comrent, however, such a reading is too
strained. It is far nore likely that the cormment referred to the
performance of the EMC team Hoogenboom made the coment in
January 2009; by March 2009 Enul ex had decided to cut the teamfrom
five enployees to two. Hoogenboom was not discussing a plan to
refornmulate the team with peppy, youthful sal espersons. He was
presaging its possible performance-rel ated demse. Wile we wll
interpret any anbiguities in favor of the nonnoving party on
summary judgnent, we wll not ignore the obvious context of a
statenent sinply because the language is open to multiple
interpretations.

Even if we did accept Wodward' s readi ng of Hoogenboom s
comments, it would not suffice to show discrimnatory aninus
Massachusetts courts have held that isolated cormments, even those

| ess anbi guous than Hoogenboomis, will not carry the plaintiff's

-16-



burden of persuasion if the enployer has articulated a legitinate

rationale for the term nation. See Liberty Mut. Ins. Co., 825

N. E. 2d at 536 n.24 (finding that enployer's coments that "[y]ou
are part of the old guard[,] [y]ou have never adapted to the new
system at Liberty Miutual,” and [y]Jou sinply do not fit in around
here anynore"” did not constitute direct evidence that the layoff

was notivated by unlawful age discrimnation); Lee v. President &

Fell ows of Harvard Coll., 806 N E. 2d 463, 467 (Mass. App. C. 2004)

(concluding that the comrent "younger is cheaper” did not "create
a genuine issue of material fact wth respect to pretext").
Simlarly, Hoogenboomis comrent is not sufficient to show that
Emul ex di scrim nated agai nst Wodwar d.
I11. Conclusion
For the foregoing reasons we affirmthe district court on

all issues.
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