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LYNCH Chief Judge. In 2009, Christine Johnson, an

instructor in graphics, was denied a tenure-track position in the
Engi neeri ng Departnent at the University of Puerto Rico's Mayaguez
Canmpus ("UPR'). Three others did receive tenure-track positions:
one woman and two nen, all of whom had Ph.D.'s, as the position
description required. Johnson did not have a Ph.D. and did not
accept offers by UPR to pay for her to get one.

Johnson filed adm nistrative discrimnation (gender and
national origin) charges, followed by a Title VII |awsuit, against
UPR. The district court granted sunmary judgnent for the
def endant, rejecting Johnson's clains that she was qualified for
the tenure-track position, that UPR s reliance on her lack of a
Ph.D. was a pretext, and that the real reason for the failure to
give her a tenure-track position was discrimnation. W affirm
finding that the Ph.D. requirenent for tenure-track positions was
a legitimate, nondiscrimnatory reason for UPR s actions and that
Johnson did not neet her burden of showng that the articul ated

reason was pretextual

A. Factual Backgr ound

Johnson, a native of New York, received her nmaster's
degree in architecture fromthe University of Buffalo. Johnson
moved to Puerto Rico in 1996 and began working at UPR s Mayaguez

Canmpus in January of 1998.



UPR is "an organi c system of hi gher education" conposed
of institutional wunits which "function wth academc and
adm ni strative autonony” within standards provided by Puerto Rico
| aw and the rules and regul ati ons of the Board of Trustees. P.R
Laws Ann. tit. 18, 8 603(a). The Mayaguez Canpus is one such
institutional unit. I1d. 8 603(a)(2). Puerto Rico | aw provides the
Chancel |l or of the Mayaguez Canpus with, anpong other things, the
authority to appoi nt deans for the different schools, directors for
di fferent departnments, and adm nistrative and academ c personnel .
Id. 8 606(c)(5)-(7).

At UPR s Mayaguez Canpus, Johnson served as a graphics
instructor! in the Departnment of Engineering for approximtely
twel ve years under tenporary service contracts that were formali zed
every senester.? Johnson's federal conplaint asserts clainms dating
back to 2001. In 2001, the Departnent of Engineering wanted to

offer nore graphics classes, nost of which were taught by

L' UPR s brief refers to Johnson as a professor, and Johnson's
brief refers to her as an instructor. To avoid confusion between
Johnson's position and tenure-track professor positions, we refer
to her as an "instructor."

2 Tenporary service contracts are for a determ ned period of
time and do not grant tenure. To obtain tenure, an individual has
to be hired for a probationary tenure-track appointnent for a
m nimum five-year period. After that period expires, the
i ndi vidual can nmake a request to the Personnel Commttee of the
Departnment to be considered for tenure, and the Personnel Commttee
eval uates the candi date's performance. The Personnel Conm ttee can
issue a recommendation to the Chancellor, who can accept the
recommendati on and award tenure.

-3-



instructors with tenporary contracts, and was having a difficult
tinme hiring tenure-track graphics professors who possessed Ph.D.'s,
as required by departnental guidelines. The Departnent of
Engi neeri ng accordingly approved a resolution, on April 26, 2001,
requesting permssion of the then-Interim Chancellor to hire
tenure-track graphics professors who did not have Ph.D.'s. The
request was apparently granted.

Three individuals who did not have Ph.D.'s applied for
tenure-track probationary appoi ntnents, and two -- José Crespo® and
Joseph Robinson -- were given appointnents beginning on July 1,
2001. Johnson did not apply for the position.

Robi nson, |ike Johnson, was born in the United States.
He was hired because he was the only one qualified to teach the
class Creative Design INGE 3809, and he also possessed an
engi neering degree. Crespo was hired to teach the class | NGE 3011
because out of all those who applied and had taught the class, he
had the nost experience, since he had taught the class in a full-
tinme capacity for the five previous senesters.

After those two hires, the Departnent of Engi neering did
not seek or hire any other individual for a tenure-track position

until the 2008-2009 tine period.

3 Crespo was Johnson's partner at the tinme of her deposition
in this case and was her partner in 2001. Johnson, by her own
adm ssion, was aware that individuals were applying for the
posi tion.
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In the nmeantinme, on Novenber 10, 2006, UPR s Board of
Trust ees anended t he General Rul es and Regul ati ons governing UPRto
clarify that to obtain a tenure-track faculty position a candi date
needed to have a Ph.D. The Regulations state, in section
42.1.2(a), that:

As of fiscal year 2006-2007, in order to hold

a position of professor or researcher, or to

hold a rank in said categories, the person

must have, at |east, obtained a doctoral

degree or equivalent term nal degree in areas

that train him or her especially for the

subject matters that he or she teaches,

researches, or is in charge of.

On April 24, 2008, Dr. Walter Silva-Araya, the then-
Director of the Departnent of Engineering, issued a public
announcenent for a tenure-track position as an assi stant professor
teaching graphics in the Departnment of Engineering. The
announcenent stated that to be considered for the position the
candi date had to have a Ph.D. or MS. in architecture or mechani ca
engineering. The MS. alternative was contrary to UPR s anended
2006 Ceneral Regul ations and was a mi stake. Johnson, who had an
MS. in architecture, sent aletter to Dr. Silva on April 17, 2008,
before the public announcenent, expressing her interest in a
tenure-track position. Four other individuals, al ong with Johnson,
all of whomlacked Ph.D.'s, applied for the position. O the five

candi dates, three were wonen. No position was ever filled based on

t hi s announcenent.



The Personnel Committee of the Departnent of Engi neering
recommended that Johnson be chosen in response to the April 2008
announcenent, but the pronotion hit a snag when the recommendati on
was subnmitted to Chancellor Dr. Juan Vél ez Arocho. The Chancell or
rej ected the recomendati on because t he public announcenent al | owed
an individual wthout a Ph.D. to be appointed to a tenure-track
position, in violation of the General Regulations. Mor eover,
Johnson hersel f did not have a Ph.D. and so was not qualified. Dr.
Silva testified that the m stake was an oversight on his part, and
t he public announcenent was cancelled on May 28, 2008.

At this tinme, Dr. Silva sought alternative options for
Johnson, and the Chancellor recommended to Dr. Silva that Johnson
be offered a | eave of absence to pursue a Ph.D. UPR offered to pay
for tuition, books, living expenses, and travel. However, Johnson
never accepted UPR s offer.

On June 23, 2008, Dr. Silva issued a new public
announcenent for the sane position, which corrected his earlier
m stake. This announcenent stated that "[a]pplicants nmust have a
Ph.D[.] in Cvil or Mechanical Engineering and denonstrate
potential for high-quality research and teaching."

Ten candidates, including Johnson, applied for the
posi tion. O those ten, six had a Ph.D., two were in Ph.D.
progranms, one (Johnson) had a nmaster's degree, and one had a

bachelor's degree. The applications created considerable



di scussi on on the Personnel Conm ttee because sone nenbers want ed
to make Johnson an offer. However, in the end, she was ranked
fourth of the ten, and the top three, all of whomhad a Ph.D., were
made offers and accepted. On July 1, 2009, Dr. Aidcer Vidot, Dr.
Luis Mntejo, and Dr. Carlos Marin were hired. In addition to
their Ph.D.'s, all three had teaching experience as professors,
instructors, or teaching assistants. Dr. Vidot is a woman, Dr.
Montejo is from Colonbia, and Dr. Marin is from Spain

I n Decenber 2009, wth the addition of three new tenure-
track faculty nmenbers, UPR no | onger needed Johnson's services. As
a result, when Johnson's tenporary contract expired that nonth, UPR
and Johnson did not formalize a new tenporary service contract.

B. Procedural History

On June 4, 2009, Johnson filed a charge with the Equal
Enmpl oynent Qpportunity Conm ssion ("EEQOC') against UPR, alleging
gender and nati onal origin discrimnation. She received
notification of her right to sue on Novenber 5, 2009. She never
sought to anend the charge. On Decenber 23, 2009, she filed suit
in federal district court in Puerto Rico, alleging gender and
national origin discrimnation in violation of Title VII of the
Cvil Rights Act of 1964, 42 U S.C. § 2000e et seq., along wth
ot her comonweal th | aw cl ains not before us on appeal.

UPR noved for summary judgnent on April 15, 2011, which

the district court granted on March 26, 2012. Johnson v. Univ. of



P.R, No. 3:09-cv-2276-ADC (D.P.R Mar. 26, 2012). The district
court ruled that Johnson's clains arising fromthe failure to give
her a tenure-track position in 2001, for which she had not appli ed,
were untinely and no |onger actionable because Johnson failed to
file an adm nistrative charge wwth the EEOC wi t hi n 300 days of the
al  eged unl awful enploynment practice. See 42 U . S.C. § 2000e-
5(e)(1). As to the enploynent actions in 2008 and 2009, the
district court found that Johnson had not established a prima facie
case because she did not denonstrate that she was qualified for the
position and because the candidates chosen were nore qualified
since they possessed Ph.D.'s. Finally, the district court
concluded that even assum ng Johnson established a prinma facie
case, the Ph.D. requirenent was a legitimate, nondiscrimnatory
reason for UPR s decision not to hire Johnson, and the court
expl ai ned that Johnson's services were no | onger needed once the
ot her candi dates were hired. Johnson did not establish that the
articul ated reason was a shamto cover up a di scrimnatory purpose.
.

A. St andard of Revi ew

Qur review of a district court's grant of summary

judgnent is de novo. Glera v. Johanns, 612 F.3d 8, 12 (1st Cr

2010) . W view the record in the light nost favorable to the

nonnovi ng party, id. at 10 n.2, and make all reasonabl e inferences



inthat party's favor, Thonpson v. Coca-Cola Co., 522 F. 3d 168, 175

(1st Cr. 2008).
Summary judgnent i s appropriate when there i s no genui ne
di spute as to any material fact and the noving party is entitled to

judgnent as a matter of law. Fed. R Cv. P. 56(a); Cox v. Hainey,

391 F.3d 25, 29 (1st Cir. 2004). W |ook to the pleadings,
depositions, answers to interrogatories, adm ssions on file, and
any affidavits in making the determ nation. Thonpson, 522 F. 3d at
175. A dispute is genuine if "the evidence about the fact is such
that a reasonable jury could resolve the point in favor of the non-

nmoving party." 1d. (quoting Sanchez v. Alvarado, 101 F. 3d 223, 227

(st Cr. 1996)) (internal quotation mark omtted). A fact is
material if it has potential to determ ne the outcone of the

l[itigation. Myni v. P.R Ports Auth., 515 F. 3d 20, 25 (1st Cr

2008) .

Once a properly supported notion has been presented
where a nonnovant bears the burden of proof on an issue, the
nonnovant nust point to conpetent evidence and specific facts to

defeat sunmmary judgnent. Tropigas de P.R, Inc. v. Certain

Underwiters at Lloyd' s of London, 637 F. 3d 53, 56 (1st Cr. 2011).

The evi dence proffered nust be "significantly probative of specific

facts," Perez v. Volvo Car Corp., 247 F.3d 303, 317 (1st Cr.

2001), and the "nere existence of a scintilla of evidence" in



support of the nonnovant's position is insufficient, Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 252 (1986).

B. Tineliness of Plaintiff's EEOC Charge as to 2001

and 2008 Events

The district court held that all clainms about events
whi ch occurred nore than 300 days prior to Johnson filing the
adm ni strative charge with the EECC on June 4, 2009, including the
2001 decision not to offer her a tenure-track position, were
untimely and not actionable. Johnson argues that the adverse
enpl oynment actions constituted a continuing violation. Her
argunent fails.

Under 42 U. S.C. 8 2000e-5(e)(1), aplaintiff nust file an
adm ni strative charge with the EEOCC within 180 or 300 days after

the "all eged unl awful enpl oynent practice occurred.” Frederique-

Al exandre v. Dep't of Natural & Envtl. Res. of P.R, 478 F.3d 433,

437 (1st Cir. 2007). Puerto Ricois a "deferral™ jurisdiction, so
the adm nistrative charge nmust be filed within 300 days of the
al | eged unl awful conduct. 1d.

The district court correctly held that the allegations
involved discrete acts: failure to give Johnson a position for
whi ch she did not apply, denials of pronption to a tenure-track

posi ti on, and nonrenewal of her tenporary contract in 2009.% These

4 She does not, on appeal, explicitly claimthat the decision
not to renew her contract was i ndependently di scrimnatory, so such
an argunment is waived. |In any event, there is no evidence it was
and the claimfails with the failure of the tenure-track position
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squarely fit wthin the Suprenme Court's explanation of what

discrete acts are. In National Railroad Passenger Corp. v. Morgan,

536 U. S. 101 (2002), the Suprene Court said they are "acts such as
termnation, failure to pronote, denial of transfer, or refusal to
hire." 1d. at 114. Such acts "are not actionable if tine barred,
even when they are related to acts alleged intinely filed charges.
Each discrete discrimnatory act starts a newclock." 1d. at 113;

see Rivera v. P.R Aqueduct & Sewers Auth., 331 F. 3d 183, 188 (1st

Cr. 2003).
On appeal , Johnson recharacterizes her clains as hostile

wor k envi ronment cl ains, see, e.g., Tobin v. Liberty Mut. Ins. Co.,

553 F. 3d 121, 130 (1st GCr. 2009) (stating "[t]he classic exanple
of a continuing violationis a hostile work environnment"), but such
revision is both too late and neritless in any event. Di screte
acts and hostile work environnment clains are "different in kind,"
Morgan, 536 U.S. at 115, because hostil e work environnment cl ai ns by
their nature involve repeated conduct and a single act of

harassnment may not be actionable on its own, id.; see also

Ledbetter v. Goodyear Tire & Rubber Co., 550 U S. 618, 638 (2007),

superseded in part by statute, Lilly Ledbetter Fair Pay Act of

2009, Pub. L. No. 111-2, 123 Stat. 5, as recognized in Gal era, 612

F.3d at 12 n. 8.

cl ai ms.
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Only those acts that occurred within the 300 days before
June 4, 2009, are actionable (i.e., from August 8, 2008).°

C. Plaintiff's Remaining Title VII| Cains Fail onthe Merits

Where, as here, there is no direct evidence of
discrimnation in violation of Title VII, a plaintiff's claimis
governed by the burden-shifting schenme set forth in MDonnell

Douglas Corp. v. Geen, 411 U.S. 792 (1973). See Lockridge v.

Univ. of Me. Sys., 597 F.3d 464, 470 (1st Cr. 2010). Under that

schenme, the plaintiff nust establish a prima facie case of
di scrimnation, which creates an i nference of discrimnation. 1d.;

Kosereis v. Rhode Island, 331 F.3d 207, 212 (1st Cr. 2003). If a

prima facie case is established,® "the burden of production -- but
not the burden of persuasion -- shifts to the enployer, who nust
articulate a legitimte, non-discrimnatory reason for the adverse

enpl oynent action." Lockridge, 597 F.3d at 470. |If the enployer

°® The 2001 "act" was nerely the failure to give Johnson a
position for which she did not apply, and we doubt that such an
"act" could serve as the basis for a discrimnation claim

® To establish a prima facie case, a Title VIl plaintiff nust
show that: (1) she is a nenber of a protected class; (2) her
enpl oyer took an adverse enpl oynent action agai nst her; (3) she was
otherw se qualified; and (4) her position remained open or was
filled by a person with qualifications simlar to hers. Grcia v.
Bristol-Myers Squibb Co., 535 F.3d 23, 30 n.2 (1st Cr. 2008);
Rodri guez- Cuervos v. Wal-Mart Stores, Inc., 181 F.3d 15, 19 (1st
Cr. 1999). W assunme arguendo that Johnson neets the first two
requi renents. W do not determ ne the question of whether a native
New Yorker, living in Puerto Rico, is considered a nenber of a
protected class for purposes of establishing a prim facie case of
national origin discrimnation.
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provides such a reason, the plaintiff has to show by a
preponderance of the evidence that the enployer's proffered reason
is pretextual and that the actual reason for the adverse enpl oynent

actionis discrimnatory. Id.; Smth v. Stratus Conputer, Inc., 40

F.3d 11, 16 (1st GCir. 1994).

Johnson's clains fail because she did not neet UPR s
Ph.D. requirenment, which was a facially reasonable and legitimte
requi renent. Moreover, Johnson has not shown that the reason is
pr et ext ual .

1. Johnson Was Not CQualified Under a Facially

Reasonabl e and Leqgiti mate Requi rement

Johnson was not qualified under UPR s requirenents for a
tenure-track appointnment because she did not have a Ph.D.” See

Welch v. Mercer Univ., 304 F. App'x 834, 836 (11th Cir. 2008)

(plaintiff not qualified where school required an MD. or Ph.D. for

a pronotion and plaintiff had neither); see also Jinmnez v. Mary

Washi ngton Coll., 57 F.3d 369, 382-84 (4th Cr. 1995) (failure to
obtain Ph.D. in tinely fashion was legitimte ground for
term nation). Johnson argues that we nust consider other facts

t hat show she was qualified, including her | ength of tinme teaching,

her reputation as "the best"” graphics teacher at UPR, and the fact

" She did not have qualifications simlar to those who filled
the positions. Al three individuals hired for the tenure-track
posi ti ons had doctorates and so were better qualified. Contrary to
Johnson's assertions, their resunes all showthey al so had teachi ng
experi ence.
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that she was recommended for a tenure-track position after the
first public announcenent in 2008.
But UPR s Ph.D. requirenent was reasonable on its face

and was plainly legitimate. See Jimnez, 57 F.3d at 384. O the

three i ndividuals hired under the requirenent, one was a wonan, and
two were of foreign nationalities (one Col onbi an and one Spani ard).
Moreover, as Dr. Silva testified, requiring professors to have a
Ph.D. benefits UPR in a nunber of ways. The requirenent hel ps
pronote the teaching of the nobst up-to-date scholarship to
students, provides prestige to UPR, helps it conpete wth other
uni versities around the globe, is required for UPRto be a Ph.D.-
granting institution, and hel ps UPR obtain funding since research
professors with doctorate degrees "are basically [UPR s] nain
source of research funding."

Johnson responds that the doctoral degree requirenent is
notivated purely by econom c reasons. Dr. Silva's testinony
establ i shes otherw se, and the objectionis neritless in any event.
"Courts may not sit as super personnel departnents, assessing the
nmerits - - or even t he rationality - - of enpl oyer s’

nondi scri m natory busi ness decisions.” Mesnick v. Gen. Elec. Co.,

950 F. 2d 816, 825 (1st G r. 1991). Further, the defendant's agents
were acting under regulations inposed by the Board of Trustees,
whi ch Puerto Rico | aw makes binding. See P.R Laws Ann. tit. 18,

8 603(a). The requirenent was not discrimnatory.
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2. Johnson Cannot Est ablish Pretext

I n any event, Johnson has not shown by a preponderance of
the evidence that the Ph.D. requirenent is nerely pretextual and
the true reason for UPR s actions is discrimnatory. Johnson' s
argunment primarily rests on the ground that UPR coul d have applied
an exception to the requirenent. However, she did not satisfy two
parts of the exception. First, she would not obtain a Ph.D. even
when offered a | eave of absence and financial assistance. Second,
it was not difficult to recruit for the position.

Section 42.1.5(a) of the General Regul ations states that:

Persons who do not fully neet the academc

degree requirenents nmay be recruited as

teaching staff as long as they have stood out

by their exceptional nerits in the field of

their speciality, or have a recognized

conpetency in an area of difficult recruitnment

or skills.

To benefit fromthe exception, section 42.1.5(a)(2) states that the
i ndi vi dual must agree to obtain the required degree in a reasonabl e
period of tine.

UPR, on the recommendati on of the Chancellor, offered to
grant Johnson a | eave of absence to pursue a Ph.D. subsidized by
UPR, and Johnson never accepted the offer. Johnson herself

admtted that she had been encouraged by UPR to get a doctorate,

that UPR offered financial assistance, and that neverthel ess she
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never pursued a Ph.D.® So, the exception would not have applied to
her.

Mor eover, Johnson did not show that UPR had a difficult
time recruiting individuals for the tenure-track position. I n
fact, six of the ten applicants for the second public announcenent
had Ph.D.'s and two others were conpleting their Ph.D.'s.

Johnson's other pretext argunent is that the deposition
testinony by Dr. WIlnma Santiago Gabrielini denonstrates that the
adverse enploynent actions were based on the Chancellor's bias
agai nst wonen.® But Dr. Santiago's opinion testinony was based on
specul ati on because she |acked any personal know edge about the
events at issue. No reasonable jury could find pretext fromthis
testinony.® W add that the Chancellor is the one who recomended
that Dr. Silva offer Johnson a |eave of absence to pursue a
subsi di zed Ph.D. Additionally, he had hired wonen in the past,
including Dr. Santiago, and awarded a tenure-track position to a

woman in response to the June 2008 announcenent.

8 Johnson testified that she had not tried to get a doctorate
because "I feel that ny experience, along wth mnmy professiona
license and ny work history, are adequate and beyond adequate for
a tenure track position."

°® The district court did not consider this deposition because
it was not submtted with Johnson's nption opposing sunmary
judgment. The transcript was filed a nonth after Johnson fil ed her
opposition, and even if we consider it, the result is the sane.

0 Further, the testinony would also likely have been
i nadm ssi bl e propensity evidence. See Fed. R Evid. 404(a).
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L1
The district court's grant of defendant's notion for

summary judgnent is affirned.
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