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SELYA, G rcuit Judge. W confront today a script that

has becone all too famliar in Puerto R co: enployees of a
government agency decry as political discrimnation adverse
enpl oynment actions taken in the wake of an el ection that produced
a regime change. The court bel ow rul ed, anong other things, that
the conplaint failed to state a claimfor relief because it did not
assert facts sufficient to establish a prima facie case of
political discrimnation.

The prima facie case is an evidentiary nodel, not a
pl eadi ng standard. For this reason, the interaction between the
prima facie case and the plausibility standard crafted by the

Suprenme Court in Bell Atlantic Corp. v. Twonbly, 550 U S. 544

(2007), and Ashcroft v. lgbal, 556 U S. 662 (2009), has created
sonme confusion. W now resolve that confusion and hold that the
prima facie case is not the appropriate benchmark for determ ning
whether a conplaint has crossed the plausibility threshold.
Accordingly, that aspect of the district court's decision nust be
annul l ed and the case remanded for further proceedi ngs.
| . BACKGROUND

We sketch the background, reserving salient details for
our subsequent discussion of the nerits. Inasnuch as this appeal
follows the grant of a notion to dismss, we glean the facts from

the plaintiffs' conplaint. See Marek v. Rhode Island, 702 F.3d

650, 651-52 (1st Cr. 2012).



The pl aintiffs —Karen Rodriguez-Reyes, Carnen C. Rivera-
Rosado, Maria Torres-Plaza, Liz Katiria Fuentes-Rodriguez, and
Pilar Vega —are former enpl oyees of the Puerto Rico Adm nistration
of Juvenile Institutions (AlJ). See P.R Laws Ann. tit. 8, 88 551-
562. The institutions that fall within the purview of the AlJ
provi de rehabilitative and educati onal services to detai ned m nors.
Id. 8 555. Vega, a menber of the Puerto Rico |ndependence Party,
previously served as a teacher and a school director for the AlJj;
the remaining plaintiffs, all nenbers of the Popular Denocratic
Party (PDP), were teachers enployed by the AlJ.

From 2001 t hrough 2008, the PDP held the reins of power
in Puerto Rico. The PDP |ost the 2008 general election; its main
rival, the New Progressive Party (NPP), assuned office and took
control of the AIJ in January of 2009. At sone point thereafter,
t he new adm ni strators began to "tal k about politics" and | aunched
a "witch-hunt" designed to obtain information about enployees
political affiliations.

At the earliest practical opportunity, the plaintiffs
were ousted from their posi tions, notw thstanding solid
qualifications and positive evaluations. Specifically, Vega was
told in 2009 that her position would be elimnated and, although
she was promsed a nore responsible post, that prom se never
materialized. Torres —who was on a career track as a teacher —

was cashiered at the end of the 2009-2010 school year. The other



three plaintiffs were so-called "transitory" enployees; none of
t hem was asked back to fill her teaching post and no expl anations
were offered. |In every instance, a person affiliated with the NPP
was hired as a repl acenent.

Appal | ed by these events, the plaintiffs sued Carl os M
Mol i na- Rodriguez, Secretary of the Puerto Rico Corrections and
Rehabi litati on Departnment (CRD) and Adm nistrator of the AlJ (an
agency within the CRD); Sonia Rios, an AlJ hierarch; and two
unidentified AlJ officials (sued as "John Doe" defendants), both of
whomal | egedl y partici pated in the chall enged personnel decisions.!?
Their conpl aint i nvoked 42 U.S.C. § 1983 and al | eged di scri m nati on
based on political affiliationin violation of the First Anmendnent.
They al so | odged pendent clains under Puerto Rico law. See P.R
Const. art. 11, 8 1; P.R Laws Ann. tit. 31, 88 5141, 5142.2 Both
named defendants filed notions to dismss. The plaintiffs opposed
these notions, but the court granted them dismssing wth
prejudice all federal <clains against all defendants. See

Rodriguez- Reyes v. Mdlina-Rodriguez, 851 F. Supp. 2d 375, 383

! The plaintiffs sued Molina, in his official capacity, for
injunctive relief. They sued all of the defendants in their
i ndi vi dual capacities for noney damages.

2 Two of the plaintiffs added | anguage that the district court
interpreted as enbedded clains under the Age Discrimnation in
Enpl oynent Act of 1967, 29 U S.C. 8§ 623. The district court
dism ssed these enbedded <clains for failure to exhaust
adm ni strative renmedi es. Rodriguez-Reyes v. Mdlina-Rodriguez, 851
F. Supp. 2d 375, 383 (D.P.R 2012). No attenpt is nade on appeal
to resurrect these age discrimnation clains.
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(D.P.R 2012). The court then declined to exercise supplenenta
jurisdiction over the pendent clainms and dism ssed them w thout

prejudice. See id.; see also 28 U S.C 8 1367(c). This tinely

appeal foll owed.
1. ANALYSI S
We review de novo a district court's disposition of a

motion to disnmss for failure to state aclaim Santiago v. Puerto

Rico, 655 F.3d 61, 72 (1st Gr. 2011). In conducting this
apprai sal, "we accept as true all well-pleaded facts alleged in the
conplaint and draw all reasonable inferences therefrom in the
pl eader's favor." 1d. "W may augnent these facts and inferences
wi th data points gleaned from docunents incorporated by reference
into the conplaint, nmatters of public record, and facts susceptible

tojudicial notice." Haley v. Gty of Boston, 657 F.3d 39, 46 (1st

Cr. 2011).

W start our analysis wth the shibboleth that a
conplaint nust contain "a short and plain statenent of the claim
show ng that the pleader is entitled to relief.” Fed. R Cv. P.
8(a)(2). Wiile detailed factual allegations are not necessary to
survive a notion to dismss for failure to state a claim a
conpl ai nt nonet hel ess nust contain nore than a rote recital of the
el ements of a cause of action. See Igbal, 556 U S. at 678-79; Shay
v. Walters, 702 F.3d 76, 82 (1st Cr. 2012). Rat her, it "nust

contain sufficient factual matter to state a claimto relief that



is plausible onits face." Gajales v. P.R Ports Auth., 682 F.3d

40, 44 (1st Cr. 2012).

A plausibility inquiry is "a context-specific task that
requires the review ng court todrawon its judicial experience and
common sense." lgbal, 556 U.S. at 679. "The plausibility standard
is not akin to a 'probability requirenent,' but it asks for nore
than a sheer possibility that a defendant has acted unlawful ly."
Id. at 678 (quoting Twonbly, 550 U. S. at 556).

To this end, an inquiry into plausibility necessitates a

two-step pavane. See GGajales, 682 F.3d at 45. First, the court

must sift through the avernents in the conplaint, separating
conclusory legal allegations (which may be disregarded) from

al l egations of fact (which nust be credited). See Mirales-Cruz v.

Univ. of P.R, 676 F.3d 220, 224 (1st GCr. 2012). Second, the

court nust consider whether the w nnowed residue of factua
all egations gives rise to a plausible claimto relief. 1d. "If
the factual allegations in the conplaint are too neager, vague, or
conclusory to renove the possibility of relief fromthe real m of
mere conjecture, the conplaint is open to dismssal.” SEC v.
Tanbone, 597 F.3d 436, 442 (1st Cr. 2010) (en banc).

In this case, the district court tested the conplaint in
a crucible hotter than the plausibility standard denmands. It
repeatedly faulted the conplaint for failing to "establish a prina

facie case of political discrimnation." Rodriguez-Reyes, 851 F




Supp. 2d at 381-82. The plaintiffs argue that this laser-1like
focus on a prima facie case is msplaced at the pleading stage;
t hat requirenent, they say, shoul d be reserved for sunmary j udgnent
and trial. W agree.

In Swierkiewicz v. Soremm, 534 U S 506 (2002), the

Suprene Court negated any need to plead a prima facie case in the
di scrim nation context and enphasi zed that the prinma facie nodel is
an evidentiary, not a pleading, standard. ld. at 510, 512; cf.

Leatherman v. Tarrant Cnty. Narcotics Intell. & Coord. Unit, 507

U S 163, 168 (1993) (rejecting heightened pleading standard for
section 1983 cases). Three vyears later, we confirned the

applicability of Swerkiewicz to political discrimnation cases.

See Educador es Puertorri quefios en Acci 6n v. Hernandez, 367 F. 3d 61

66 n.1 (1st Gr. 2004).

We recogni ze that these cases were decided before the
Suprenme Court effected a sea change in the | aw of federal pleading
in lgbal and Twonbly. This gives rise to two questions. First,

does t he hegenony of the Sw erki ewi cz/ Leat her man/ Educadores | i ne of

cases continue in a post-lgbal/Twonbly worl d? Second, what is the

role, if any, of the prima facie case in determning plausibility

at the pleading stage?



W answer the first question in the affirmative: the

Swi erkiewicz holding remains good law.® It is not necessary to

plead facts sufficient to establish a prima facie case at the

pl eadi ng st age. See Swierkiewicz, 534 US at 512. Thi s

conclusion is bolstered by the fact that the Twonbly Court, which
first authoritatively articulated the plausibility standard, cited

Swierkiewicz with approval. See Twonbly, 550 U. S. at 569-70

(di scussi ng how t he new pl eadi ng standard does not "run[] counter

to" Swi erkiewcz).

| gbal does not nention, but is wholly consistent wth,

Swi erkiew cz; there, the Court stressed that, notw thstanding the

neoteric plausibility standard, no "detail ed factual allegations”
are required in a conplaint. |Igbal, 556 U S. at 677-78 (internal
guotation marks omtted). The prima facie standard is an
evidentiary standard, not a pl eadi ng standard, and there i s no need
to set forth a detailed evidentiary proffer in a conplaint.

In answering the first question, we do not wite on a
pristine page. Several other courts of appeals have consi dered the

gquestion and concluded, as we do, that the Swierkiewicz Court's

treatnent of the prina facie case in the pleading context remains

3 Qur reference is to the Swierkiewicz Court's discussion of
the disconnect between the prinma facie case and the rules of
pl eadi ng. To the extent that the Swierkiewicz Court relied on
Conley v. Gbson, 355 U S 41 (1957), to describe the pleading
standard, that description is no |onger viable. See Twonbly, 550
U S. at 562-63 (abrogating Conl ey).
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the beacon by which we nust steer. See, e.dg., Keys v. Hunana,

Inc., 684 F.3d 605, 609-10 (6th Cr. 2012); Khalik v. United Air

Li nes, 671 F. 3d 1188, 1191-92 (10th Cr. 2012); Coleman v. Mi. C

of App., 626 F.3d 187, 190 (4th Cr. 2010); Arista Records LLC v.

Doe 3, 604 F.3d 110, 120-21 (2d Cir. 2010); al-Kidd v. Ashcroft,

580 F.3d 949, 974 (9th Cr. 2009), rev'd on other grounds, 131 S.

Ct. 2074 (2011).

This brings us to the second question. Wth respect to
this question, we do not nean to inply that the elenents of the
prima facie case are irrelevant to a plausibility determ nation in
a discrimnation suit. They are not. Those elenents are part of
t he background agai nst which a plausibility determ nation shoul d be

made. See, e.g., Gajales, 682 F.3d at 46; Ccasi o-Hernandez v.

Fortufo-Burset, 640 F.3d 1, 13 (1st Cr. 2011). This approach is

fully consistent with Swierkiewcz's dictates, and none of our

post-Sw erkiewi cz cases have required the pleading of specific

facts sufficient to establish each and every elenent of a prim
faci e case.

In a nutshell, the elenents of a prim facie case nay be
used as a prismto shed Iight upon the plausibility of the claim
Al t hough a plaintiff nust plead enough facts to make entitlenent to
relief plausible in light of the evidentiary standard that wl|

pertain at trial —in a discrimnation case, the prima facie



standard —she need not plead facts sufficient to establish a prim
faci e case.

Havi ng constructed this foundation, we turn to the order
of dismssal. 1In so doing, we lim the elenents of a prima facie
political discrimnation case as a backdrop agai nst which we nust
decide the plausibility of the claim

Section 1983 is the conventional vehicle through which
relief is sought for clains of political discrimnation by state
actors. For this purpose, Puerto Ricois the functional equival ent

of a state. See Gajales, 682 F.3d at 46. "There are two

essential elements of an action under section 1983: (i) that the
conduct conpl ai ned of has been comm tted under col or of state | aw,
and (ii) that this conduct worked a denial of rights secured by the

Constitution or laws of the United States." WMartinez v. Col 6n, 54

F.3d 980, 984 (1st Cr. 1995) (internal quotation marks omtted).
Wthin this rubric, a claim of political discrimnation entails
four showi ngs: "that the protagonists are nenbers of opposing
political parties; that the defendant knows of the plaintiff's
political affiliation; that an adverse enpl oynent action occurred;
and that political affiliation was a substantial or notivating
factor behind the adverse action." Gajales, 682 F.3d at 46.
Wth this architecture in place, we first exam ne the
district court's conclusion that the conplaint failed adequately to

establish that Mdlina (the de facto head of the agency) was aware
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of the plaintiffs' affiliations with opposing political parties.

Rodri guez- Reyes, 851 F. Supp. 2d at 381. To be sure, the conplaint

contains only a conclusory statenent of Mdlina s know edge. For
pl eadi ng purposes, however, know edge may be inferable from ot her

allegations in the conplaint. See G ajales, 682 F.3d at 47. So it

i s here.

For one thing, the conpl aint all eges that the defendants,
including Mdlina, "engaged in a wtch-hunt schene to obtain
information as to the affiliation of each enpl oyee [of the AIJ] in
order to dism ss those who were not affiliated with the NPP." For
anot her thing, after the NPP took control of the agency, the new
| eaders began to "talk about politics.” The district court
bel i eved that these assertions were i mmaterial because they did not

represent "discrete factual events." Rodriguez-Reyes, 851 F. Supp.

2d at 381 (internal quotation marks omtted). W think that the
district court subjected the conplaint to an overly stringent
pl eadi ng standard. An assertion that a defendant was affirmatively
seeki ng i nformati on about enpl oyees' political affiliations is nore
than a bare |egal conclusion. The plaintiffs' "w tch-hunt" and
"tal k[ing] about politics" avernments, though general, are factual
assertions that nmust, at the pleading stage, be given credence.

See, e.g., GCcasio-Hernadndez, 640 F.3d at 15 (holding simlar

all egations to be factual, not conclusory).
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These statenents anent the political atnosphere at the
AlJ and the frenzy to discover the political affiliations of agency
enpl oyees, when viewed in the Ilight nost flattering to the
plaintiffs' theory of the case, are adequate to ground a pl ausible
finding of Molina's know edge. Indeed, it would be struthious to
assunme that Mdlina did not acquire the information about the
plaintiffs' political |eanings that he and other agency |eaders
actively sought —information that seened generally avail abl e due
to the AlJ's politically charged at nosphere.

The rel evant question for a district court in assessing
plausibility is not whether the conplaint nmakes any particul ar
factual allegations but, rather, whether "the conplaint warrant]|s]
di sm ssal because it failed in toto to render plaintiffs'
entitlement to relief plausible.” Twonbly, 550 U.S. at 569 n. 14.
There need not be a one-to-one relationship between any single
all egation and a necessary elenent of the cause of action. Wat
counts is the "cunulative effect of the [conplaint's] factual

al l egations." Ccasio-Hernandez, 640 F.3d at 14. Here, the factua

all egations, taken in their entirety, plausibly support a finding
that Ml ina had acquired knowl edge of the plaintiffs' politica
affiliations.

The district court also held that the plaintiffs had
failed plausibly to allege Rios's antagonistic political

affiliation. Rodriguez- Reyes, 851 F. Supp. 2d at 382. The
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conpl aint does state, however, that the "[p]laintiffs belong to
political parties that espouse phil osophies and ideas different to
t hose of the defendants" (including Rios) and characterizes Rios as
a high-ranking official in the revanped (NPP-appointed) AlJ
adm ni strati on. A high degree of factual specificity is not

requi red at the pleading stage. See Twonbly, 550 U. S. at 569 n. 14.

Thus, to survive a Rule 12(b)(6) notion, it is not necessary for a
plaintiff in a political discrimnation case to bring forth
evidence that the defendant is a card-carrying nenber of the
opposition party. On this issue, the plaintiffs' factual
al l egations are adequate for pleadi ng purposes.

Qur precedents illustrate this point. In an earlier
case, we upheld for pleading purposes the sufficiency of an
all egation "that the defendants all belong to the NPP." Ccasio-
Her nandez, 640 F.3d at 13 (alterations and i nternal quotation marks
omtted). I n anot her case, we upheld for pleading purposes the
sufficiency of an allegation that each of the defendants "bel ong[ s]
to adifferent [political] party than [the plaintiff]." Gajales,
682 F.3d at 47 (alterations in original and internal quotation
marks omtted). The allegations here are anal ogous and, therefore,
they plausibly allege Rios's antagonistic political affiliation.

The last pillar on which the district court's order rests
invol ves what it concluded was the absence of any plausible

allegation that political affiliation was a substantial or
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nmotivating factor behind the adverse enploynent actions.

Rodriguez- Reyes, 851 F. Supp. 2d at 382. Once again, it is

inportant to bear in mnd that the plaintiffs, for pleading
pur poses, need not establish this elenent; the facts contained in
the conplaint need only show that the claim of causation is
pl ausi ble. Direct evidence of political aninmus is not a sine qua

non. See Gajales, 682 F.3d at 49 (explaining that "'[s]noking

gun' proof of discrimnationis rarely available, especially at the
pl eadi ng stage").

In this instance, the plaintiffs' conplaint noted that
"[o]nce the new adm nistration arrived, its officers . . . nade
expressions as to the fact that there woul d be NPP's very upset if
[the plaintiffs'] contracts would be renewed."” This allegation
forms a part of the plausible basis for a finding as to the cause
of the ensuing adverse enploynent actions. |In an environnment in
which Jleaders of the AJ were voicing a need to shed
nonpol i cymaki ng enployees who did not share their particular
political persuasion, it surely is plausible that the plaintiffs
political affiliations becane a substantial or notivating factor
behind their | oss of enploynent.

For pleading purposes, circunstantial evidence often
suffices to clarify "a protean issue such as an actor's notive or
intent." Anthony v. Sundlun, 952 F.2d 603, 605 (1st Cr. 1991).

The conpl aint here contains allegations that all of the plaintiffs
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were affiliated wth political parties that opposed the NPP; that
none of them ever received a negative evaluation for her work at
the AlJ; that each was replaced by an NPP adherent; and that the
critical decisions were nade by newWy appointed officials loyal to
the NPP and in a politically charged atnosphere. The record
contains no nondiscrimnatory explanation for the adverse
enpl oynent acti ons.

The time line is also suggestive. Wiile the defendants
argue that there is no tenporal proximty between the regi ne change
and t he adverse enpl oynent acti ons —t he NPP assuned control of the
AlJ in the winter of 2009 and nost of the plaintiffs had contracts
to work through the 2009-2010 school year —this argunent overl ooks
the nature of the contracts at issue. Teachers' contracts
presumably run from school year to school year. \Wiile it seens
i kely that the 2009- 2010 contracts were renewed sonetine after the
NPP adm ni stration took office, one could infer that this renewal
occurred early in the admnistration. The NPP officials may have
had insufficient tine and information to head off renewi ng the
2009- 2010 contracts, and their earliest practical opportunity to
oust nost of the plaintiffs may have been for the 2010-2011 school

year.*

“* Two of the plaintiffs present unique circunstances, but
these circunstances are not material to our analysis. Fuent es
al | eges that she was not call ed back for the 2011-2012 school year;
but her enploynment at the AlJ was not continuous —she worked from
2006- 2008 and then from 2009-2010 —and it is plausible that the
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The fact that the new NPP adm ni stration had to bide its
time before this opportunity arose nmay account for the |onger
interval. At a mninum such an inference is consistent with the
plausibility analysis. See Igbal, 556 U. S. at 679.

When all is said and done, we think that the array of
circunstances described in the conplaint suffices to support an
inference of political aninus. |ndeed, we previously have found
simlar conpendia of allegations adequate to make out plausible

claims of political aninus. See, e.g., Gajales, 682 F.3d at 49-

50; (Qcasi 0- Herndndez, 640 F.3d at 17-18. The case at hand is cut

from the sane cloth: the conbination of the politically charged
guestioning of the AIJ workforce, the statenments of officials
indicating an intent not to renew the contracts of persons
affiliated with other political parties, the absence of any
nondi scrim natory explanation for the adverse enpl oynent actions,
the tenporal proximty of the regine change to the adverse
enpl oynent actions, and the replacenent of the separated workers

wi th NPP adherents permts a plausible inference, at the pleading

2011- 2012 school year was the earliest practical opportunity to
cashier her. Vega alleges that her position was elimnated in 2009
and that she was not called back after that date. Her term nation
does not inplicate the conplications wought by annual contracts
and her show ng of close tenporal proximty is conpelling.
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stage, that political ani mus was a substantial or notivating factor
behi nd t he adverse enpl oynent actions.?®

There is one | oose end. The conplaint also attenpts to
set forth clains against two unidentified "John Doe" defendants.

The district court dism ssed these clains. Rodriguez-Reyes, 851 F.

Supp. 2d at 382-83.

Al though the plaintiffs cast a few aspersions in this
di rection, their appellate brief cont ai ns no devel oped
argunent ati on about the sufficiency of these clainms. The clains

are, therefore, waived.® See United States v. Zanni no, 895 F. 2d 1,

17 (1st Gr. 1990). Consequently, we affirmthis aspect of the

j udgnent bel ow.

®> Qur decision in Pefial bert-Rosa v. Fortufo-Burset, 631 F.3d
592 (1st Gir. 2011), loudly bruited by the defendants, is not to
the contrary. 1In that case, we found the plaintiff's allegations
vis-a-vis the governor of Puerto Rico and two of his adjutants
| acki ng plausibility, as the conplaint did not specifically connect
these defendants wth the adverse enploynent action: the
plaintiff's conplaint relied solely on the notion that the
def endants' positions afforded themthe authority to nmake personnel
deci sions and, therefore, the defendants' putativeliability rested
on nmere specul ation that they were actually involved in the firing
of the plaintiff. 1d. at 596. The conplaint in this case does not
suffer froma conparable infirmty.

¢ At any rate, a plaintiff may prosecute a section 1983 claim
agai nst an unidentified party only if she can show that "a good-
faith investigation has failed to reveal the identity of the
rel evant defendant and there is a reasonable I|ikelihood that
di scovery will provide that information." Martinez-Rivera V.
Sanchez Ranps, 498 F.3d 3, 8 (1st Cir. 2007). The plaintiffs have
not alleged facts plausibly showing conpliance wth these
prerequisites.
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1. CONCLUSI ON

W need go no further. W hold that the factual
allegations in the plaintiffs' conplaint, taken as true, state
pl ausi bl e section 1983 clains for political discrimnation wth
respect to Molina (in both his official and personal capacities)
and Rios. W likew se hold that the pendent clains against Mlina
and Ri os, which were dism ssed without prejudice when the district
court declined to exercise supplenmental jurisdiction, nust be
reinstated. In these respects, we reverse the judgnent below. W
take no view as to whether the plaintiffs' evidence, when
presented, wll prove sufficient either to wthstand sunmary
judgnent or to support a favorable jury verdict.

As to all clains asserted against the unidentified

def endants, the judgnment is affirned.

Affirmed in part, reversed in part, and renmanded for further

proceedi ngs consistent with this opinion. Costs shall be taxed in

favor of the plaintiffs.
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