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SELYA, GCircuit Judge. Wen a tire conpany closed its

plant in Puerto Rico, it offered its enployees severance pay
contingent upon the execution of general releases. The plaintiff
acqui esced. Nearly a year later, he reversed direction and
asserted clains for unjust dism ssal under Puerto Rico law. The
district court rejected these clains.

The plaintiff appeals the di sm ssal of a particular claim
under a protective Puerto Rico statute, P.R Laws Ann. tit. 29,
88 185a-185m known colloquially as Law 80. As franmed, his appea
inplicates a fairly debatable question of first inpression about
t he neani ng and purport of Law 80's anti-waiver provision. Seeid.
§ 185i.

|f the answer to that question were dispositive of the
case in its present posture, we mght well certify it to the
Suprene Court of Puerto Rico under P.R Laws Ann. tit. 32, app.
11, Rule 53.1(f). But thereis alogically antecedent issue about
whet her Law 80 applies at all to the plaintiff's discharge. The
district court bypassed this issue, but we think that, in the
interests of comty and federalism it should be decided first.
After all, if Law 80 does not apply, then there will be no need for
us to answer prematurely the vexing question of statutory

interpretation raised by the parties.



For this reason, we vacate the relevant portion of the
judgment and remand for further proceedings consistent with this
opi ni on.
| . BACKGROUND

"Because this case was decided below on a notion to
di sm ss, we rehearse the facts as reveal ed by the conpl ai nt and the

docunents annexed thereto." Katz v. Pershing, LLC, 672 F.3d 64, 69

(st Cr. 2012).

For thirty-three years, plaintiff-appellant Manuel Rui z-
Sanchez toiled for Kelly Springfield Puerto Rico, Inc., a wholly
owned subsidiary of defendant-appellee Goodyear Tire and Rubber
Conpany. During his tenure there, he attained the position of
general manager.

On April 7, 2009, Goodyear's human resources manhager,
Em |y Baranek, signaled the end of the plaintiff's | ong career when
she infornmed Kelly Springfield' s work force that the plant would
cease operations at nonth's end. To ease the blow, she announced
t hat Goodyear was prepared to offer severance packages; provided,
however, that each recipient sign a general release of "all known
and unknown cl ai ns, prom ses, causes of action, or simlar rights
of any type that [the enployee] presently nay have . . . wth
respect to [Goodyear]." Anyone who disagreed with the proposed
anmount of his or her severance paynent was directed to contact

Bar anek.



The arrangenent constructed a forty-five day w ndow
Wi t hi n which an enpl oyee could "review and consi der" the offer and
the rel ease. Any enpl oyee who signed a rel ease was gi ven the right
to revoke it within seven days thereafter.

The plaintiff's response was | ess than enthusiastic. 1In
a letter dated April 23, he expressed dissatisfaction with the
anount of his proposed severance paynent ($28,512) and suggested
instead a significantly higher figure ($105,742). In the sane
letter, he inquired about avoiding severance al together through a
transfer to a different position at Goodyear's office in Mam.
This inquiry was apparently pronpted by the fact that sone
enpl oyees were afforded the opportunity to transfer from Kelly
Springfield s Puerto Rico plant to Mam. Bar anek responded
verbally; she rejected the nore nmunificent severance paynent
suggested by the plaintiff, expl ai ned that Goodyear was not willing
to increase the anount of its offer, and scotched any possibility
of a transfer. She later confirned these advices in witing.

On April 30 (the day that the plant closed), the
plaintiff accepted the $28,512 severance package and signed the
proffered rel ease. At that point intinme, twenty-two days renai ned
in the forty-five day "consideration period." The seven-day
"resci ssion period" passed w thout incident.

Al nost one year later, the plaintiff sued Goodyear in a

| ocal court. H's conplaint asserted clainms for unjust dism ssal



under both Law 80 and a Puerto Rico statute prohibiting age
discrimnation. Noting diverse citizenship and the existence of a
controversy in the requi site anount, Goodyear renoved the action to
the United States District Court for the District of Puerto Rico.
See 28 U. S.C. 88 1332(a), 1441.

I n due course, Goodyear noved to dism ss the conpl aint
both for |ack of personal jurisdiction and for failure to state a
claim The district court rejected Goodyear's jurisdictional

cont enti on. Rui z- SGnchez v. Goodyear Tire & Rubber Co., No.

10- 1598, 2011 W 4709875, at *4-5 (D.P.R Sept. 30, 2011). It then
ruled that the rel ease forecl osed the age discrimnation claimbut
that the Law 80 claimcould go forward. [1d. at *5-7 (citing P.R
Laws Ann. tit 29, § 185i).

Goodyear noved for reconsideration of the Law 80 ruli ng.
The district court reconsidered the matter and concluded, on
reflection, that the release barred the Law 80 claim as well

Rui z- SAnchez v. Goodyear Tire & Rubber Co., 859 F. Supp. 2d 225,

229 (D.P.R 2012). The court proceeded to dismss the case with
prej udi ce.

This tinely appeal ensued. In it, the plaintiff
chal l enges only the dism ssal of his Law 80 claim
1. ANALYSIS

The district court's dismssal of the Law 80 claim

followed a notion to reconsider an earlier order. W normally



reviewa district court's decisionto grant or deny reconsi deration

f or abuse of discretion. See, e.d., Bennett v. Saint-CGobai n Corp.,

507 F.3d 23, 34 (1st Cr. 2007). Here, however, the parties’
argunents are directed to the underlying i ssue —the propriety vel
non of dism ssal —so the Rule 12(b)(6) standard of revi ewapplies.

See Santiago v. Puerto Rico, 655 F.3d 61, 67 (1st Cr. 2011). This

standard is famliar. W assay orders of dismssal for failure to
state a claim "de novo, assumng the truth of all well-pleaded
facts contained in the operative version of the conplaint and
indulging all reasonable inferences in the plaintiff's favor."

Moral es-Cruz v. Univ. of P.R, 676 F.3d 220, 224 (1st Gr. 2012)

(internal quotation marks omtted).

Inthis case, the district court proceeded i medi ately to
the issue of whether the release, which was annexed to the
plaintiff's conplaint, bars the maintenance of his Law 80 claim
Rel ease is an affirmative defense. See Fed. R Cv. P. 8(c)(1).
Di smissal "on the basis of an affirmati ve defense requires that (i)
the facts establishing the defense are definitively ascertainable
fromthe conplaint and the other allowabl e sources of information,
and (ii) those facts suffice to establish the affirmative defense
with certitude.” Ni sselson v. Lernout, 469 F.3d 143, 150 (1st Cir.
2006) (internal quotation marks omtted).

Because this is a diversity case, the substantive | aw of

Puerto Rico controls. Erie R R Co. v. Tonpkins, 304 US. 64, 78




(1938); Borges ex rel. SSMB.W v. Serrano-lsern, 605 F.3d 1, 6

(st Cr. 2010). It follows that the validity of the plaintiff's
Law 80 cl ai m nust be eval uated under Puerto Rico | aw.

Puerto Rico |law generally allows for release or
settlement of a claim referred to as a "conpromse.” See P.R

Laws Ann. tit. 31, 8§ 4821; see alsoid. 8 4 ("Rights granted by the

| aws [of Puerto Rico] may be renounced, provided such renunciation
be not contrary to law, to public interest or public order, or
prejudicial to the interest of a third person."). The type of
conprom se at issue here is an "extrajudicial conpromse'" — a
conprom se entered either "before the comencenent of an action" or

"without the court's intervention." Neca Mortg. Corp. v. A & W

Devel opers S.E., 1995 P.R -Eng. 905,586 (1995). A validly

consummat ed conprom se has "the sane authority as res []]judicata"
as to the clains released.? P.R Laws Ann. tit. 31, § 4827;

Ctibank dobal Mts. v. Rodriguez Santana, 573 F.3d 17, 22 (1st

Cir. 2009). The Suprene Court of Puerto Rico has enunerated three
prerequisites for the release or settlenent of a claim (i) "an
uncertain legal relationship,”™ (ii) "an intent to elimnate [the]

uncertainty,"” and (iii) "reciprocal concessions." Citibank v.

L' Although it may seem unconventional to use the res judicata
| abel in this context due to the absence of an earlier judgnent,
Puerto Rico law nonetheless gives res judicata effect to
extrajudicial conpromses. See P.R Laws Ann. tit. 31, § 4827.
This doctrinal nuance derives from article 1816 of the Spanish
Civil Code.
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Dependabl e Ins. Co., 21 P.R Ofic. Trans. 496, 505-06 (1988). The

rel ease at issue here satisfies these prerequisites.

Wth respect to the first prerequisite, the term nation
of the plaintiff's enploynent necessarily created an uncertain
| egal relationship. After all, "[t]he ubiquity of [itigation that
surrounds t he non- consensual term nation of enpl oynent
rel ationshi ps bears powerful witness to the nyriad uncertainties
about | egal rights and obligations incident to such term nations.”

Caban Hernandez v. Philip Mrris USA, Inc., 486 F.3d 1, 12 (1st

Cr. 2007).

Wth respect to the second prerequisite, the | anguage of
the release manifests an obvious intent to elimnate those
uncertainties. In pertinent part, the release nenorializes the
plaintiff's agreenent "to release all known and unknown cl ai ns"
arising out of his enploynment, and specifically |ists Law 80 as one
type of claim which the plaintiff intends to forego. In this
regard, the rel ease "acknow edge[s] that this Severance Paynent is
nmore than [ Goodyear] is otherwi se obliged to provide."

Wth respect tothe third prerequisite, the parties nade
reci procal concessions. The plaintiff agreed not to pursue any
clains that he may have had arising out of the aborted enpl oynent
rel ati onshi p; Goodyear agreed to give the plaintiff a severance

paynment to which he otherwi se nmay not have been entitl ed.



At first blush, then, the fulfillnment of these three
requi renents appears to warrant the conclusion that the rel ease was
a valid settlenent of the plaintiff's Law 80 claim pursuant to

Puerto Rico | aw. See Citibank, 21 PR Ofic. Trans. at 505-06.

But appearances sonetines can be deceiving, and the plaintiff
resists this concl usion.

As an initial matter, the plaintiff suggests that his
execution of the release and his acceptance of the severance
paynment shoul d not matter because those acts occurred under duress.
In this connection, his brief dwells on "the conpressed tinme franme"
and the i mm nence of the plant closure. But there are no facts in
the record (and, specifically, nothing plausibly alleged in the
conplaint) to support a renonstrance that the plaintiff did not
have adequate tinme to consider the severance package. |[|ndeed, the
known facts point in the opposite direction: the plaintiff had
forty-five days to decide whether to sign the release —and he
opted to act after only twenty-three days had el apsed. In the sane
vei n, he had avail abl e a seven-day resci ssion period, but he let it
expire. For aught that appears, the plaintiff had anple tine to
consider the release fully and to nake an i nfornmed judgnent about
whether to sign it. Any claimof duress is woven entirely out of
flimy strands of specul ation and surm se and, thus, cannot survive

scrutiny. See Ashcroft v. Igbal, 556 U S. 662, 678-79 (2009).




| f nore were needed —and we doubt that it is —the | ega
underpinnings of the "duress" argunent are afforded only
perfunctory treatnent in the plaintiff's brief. W have said
before, and today reaffirm that "[i]Jt is not enough nerely to
mention a possible argunent in the nost skeletal way, |eaving the
court to do counsel's work, create the ossature for the argunment,

and put flesh onits bones.” United States v. Zannino, 895 F. 2d 1,

17 (1st Cr. 1990).

This brings us to the mnmuch harder question that
undergirds the appeal. Law 80 contains an anti-waiver provision
stating that:

The right of an enployee who is discharged

from his enploynment w thout just cause, to

recei ve the conpensation provided in § 185a of

this title, is hereby declared to be

unwai veabl e.

Any contract or part thereof in which the

enpl oyee wai ves the conpensation to which he

is entitled to, pursuant to 88 185a-185m of

this title, shall be null and void.

P.R Laws Ann. tit. 29, 8§ 185i. The Suprene Court of Puerto Rico
has not authoritatively determned the relationship between this

provi si on and extrajudicial conprom ses of the kind enbodied inthe

rel ease.

Nor are the contours of that relationship readily
apparent. Cenerally speaking, Law 80 requires enployers to
conpensate at-will enployees who are discharged wthout just
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cause.? |d. 8§ 185a. Specifically, the lawentitles such enpl oyees
to a formof severance pay known as "nesada," which is cal cul ated
according to a fornmul a based on the enpl oyee's salary and years of

service.® |d.; Oero-Burgos v. Inter Am Univ., 558 F.3d 1, 7-9

(st Gr. 2009). Section 185b describes the reasons that
constitute just cause for termnating an enployee. |f an enpl oyee
is discharged for one of these reasons, the enployer wll escape

l[tability under Law 80. P.R Laws Ann. tit. 29, 88 185a-185b. To
further protect at-will enployees from "the inequality of
bar gai ni ng power" inherent in the enpl oyer-enpl oyee rel ationship,
section 1851 provides that an enployee my not waive the

prophyl axis of Law 80. See Qtero-Burgos, 558 F.3d at 9 n. 21.

The court below concluded that Law 80's anti-waiver
provi sion applies to prospective waivers of Law 80 rights, not to
wai vers that come about when "an enpl oyee waives his Law 80 rights
in an agreenment posttermnation . . . in order to avoid

l[itigation." Ruiz-Sanchez, 859 F. Supp. 2d at 228. On this basis,

the court held that the anti-waiver provision did not override the

rel ease executed by the plaintiff. |d. at 228-29. Because the

2 For reasons that are not inmedi ately apparent, the official
English transl ati on of Law 80 uses the terns "just cause" and "good
cause" synonynously. Conpare, e.g., P.R Laws Ann. tit. 29,
§ 185a, wth, e.qg., id. § 185b.

3 Based on the plaintiff's salary and years of service, the
amount of his Law 80 severance benefit, if owed, would
significantly exceed the anount ($28,512) paid to himby Goodyear
in consideration for the rel ease.
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rel ease nenorialized an otherw se valid extrajudicial conprom se,
it foreclosed any claimof entitlenent to Law 80 relief. 1d.; see
P.R Laws Ann. tit. 31, 88 4, 4821, 4827.

Confining the application of section 185i to prospective
wai vers of Law 80 clains, which has the effect of denying its
application to extrajudicial conpromses that settle previously
accrued cl ai ns, nmay be a reasonable interpretation of the statute.*
It is, however, not the only reasonable interpretation. The choice
bet ween these two reasonable interpretations is fairly debatabl e,
and the sources that we normally | ook to for edification —such as

the | anguage and purpose of the statute, see, e.qg., Arevalo v.

Ashcroft, 344 F.3d 1, 10 (1st Cr. 2003); legislative history, see,

e.g., Passamaquoddy Tribe v. Maine, 75 F.3d 784, 788-89 (1st G r

1996); anal ogous statutes and case law, see, e.qg., Blinzler wv.

Marriott Int'l, Inc., 81 F.3d 1148, 1151 (1st Cr. 1996); and

policy considerations, see, e.g., id. — point in different

di rections.

On the one hand, it is evident that Law 80 was desi gned
to provide economc protection from the ravages of arbitrary
di sm ssals; and the text of section 185i contains no distinction

bet ween prospective waivers and waivers of previously accrued

“ By "previously accrued," we nean that at the tine of the
rel ease, the enployee has an actionable Law 80 claimrelating to
work perfornmed in the past. Such a claimm ght arise, say, when an
enpl oyee already has been discharged or when the decision to
di scharge him al ready has been comuni cated to him

-12-



cl ai ns. By like token, section 185i's reference to "[a]ny
contract” m ght be thought toinply that it applies unreservedly to
extrajudi cial conprom ses.

So, too, it can be argued that a broad readi ng of section
185i is consistent with general trends in Puerto Rico | abor |aw.
After all, judicial supervision of contracts between enpl oyers and
enpl oyees is not uncommon in Puerto Rico. See, e.g., P.R Laws
Ann. tit. 3, 8 320. Oher provisions within Law 80 al so may be
read to suggest a legislative preference for judicial or agency
oversight of Law 80 clainms. See id. tit. 29, 88 185h, 185k, 185m

On the other hand, none of these conclusions is
conpel | ed. | ndeed, there are factors that support a narrower
interpretation of section 185i. It can be argued that the absence
of a distinction between prospective waivers and waivers of
previously accrued clainms in the text of the statute is telling.
The same can be said for the absence of any nention of the anti-
wai ver provision's applicability to extrajudicial conpromses. On
at | east one ot her occasi on when the Puerto Rico | egi sl at ure sought
tolimt the availability of extrajudicial conpromses, it did so
explicitly. See id. 8 282 (inmposing requirenment that "[e]very
extrajudicial settlenent inregard to the paynent of [certain types
of] wages . . . shall be null" unless approved by the Departnent of
Labor and Human Resources). The absence of any such | anguage in

section 185i may suggest the conclusion that the legislature, in
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enacting Law 80, did not intend to interfere with the rights of
enpl oyers and enpl oyees to settle previously accrued cl ai ns t hrough
extrajudicial conprom ses.

The short of it is that the push and pull of these
conpeting centrifugal and centripetal forces nuddy the waters as to
how the Puerto R co legislature intended section 185i to be
construed vi s-a-vis extrajudicial conprom ses of previously accrued
Law 80 cl ai ns. This interpretive question is difficult, and we
have no cl ear guidance onit fromthe Coormonweal th's hi ghest court.
In addition, this question is a potentially inportant one, and
prudence strongly suggests that a federal court —which is, after

all, not the final arbiter of state | aw, see Andrew Robi nson Int'l,

Inc. v. Hartford Fire Ins. Co., 547 F.3d 48, 51-52 (1st Cr. 2008)

—shoul d not rush to answer it unnecessarily.

Gventheinterests of comty and federalism we would be
inclined to certify this question to the Suprene Court of Puerto
Ricoif answering it woul d be dispositive of this case. See Acadi a

Ins. Co. v. McNeil, 116 F.3d 599, 605 (1st G r. 1997) ("[When the

meani ng of a state |aw depends on the decisionmaker's ability to
discern the state legislature's intent from an array of m xed
signals, considerations of federalism comty, and practicality
suggest that the state's highest tribunal is best positioned to
make an infornmed and authoritative judgnent."). But we cannot say

that answering it would be dispositive because the district court
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bypassed the sem nal question of whether Law 80 applies at all to
the plaintiff's | oss of enploynent. W believe that this logically
ant ecedent question should be answered before any inquiry is
attenpted into the difficult interpretive question about the
meani ng and purport of section 185i.

To put into better perspective why we hold this belief,
we pause to lim the paraneters of the bypassed question. In its
motion to dismss, Goodyear offered an alternative basis for
dismssal: it contended that Law 80 had no application in the
circunstances of this case. It rested this contention on
exceptions and exclusions contained in Law 80 itself,® and it has
renewed this alternative contention on appeal.

We add t hat Goodyear's alternative contention, though not
yet proven, appears to be col orable. It does, however, require

further factual devel opnent —factual devel opnent that precludes

° By way of elaboration, Law 80 provides that just cause for
termnation includes the "closing of the operations of the
establishnment.” P.R Laws Ann. tit. 29, § 185b(d). Goodyear
argues that this provision inoculates it against the plaintiff's
Law 80 claim But the plaintiff counters that Goodyear transferred
sone | ess senior Kelly Springfield enployees fromthe Puerto Rico
plant to jobs in Mam . He notes that, in order for an enployer to
obtain the benefit of the plant-closing exclusion, the transfer of
enpl oyees post -cl osi ng nust be nade according to seniority, as | ong
as the transferred enployees are in the sane "occupational
classification” and no "cl ear and conclusive difference in favor of
the efficiency or capacity of the workers conpared"” exists. 1d.
§ 185c. The parties dispute whether Goodyear's actions satisfied
these fact-intensive conditions, and the plaintiff's conplaint
contains nothing that would permt a court to resolve this dispute
on a Rule 12(b)(6) notion.
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resol ving the contention through a Rule 12(b)(6) notion to di sm ss.

See Moral es-Cruz, 676 F.3d at 224. Under these circunstances, we

believe that the wi sest and nost practical course is to vacate the
order dism ssing the Law 80 claimand remand so that the parties
may undertake the further factual devel opnment necessary to inform
a decision as to whether Law 80 applies. If the district court
determ nes, on a devel oped factual record, that Law 80 does not
apply, that will be the end of the matter (subject, of course, to
t he usual right of appeal). 1f, however, the court determ nes that
Law 80 does pertain, the question of whether the rel ease can be
gi ven effect despite Law 80's anti-wai ver provi sion would then cone
front and center. Should the district court find itself faced squarely
with that question, the court can certify it tothe Suprene Court of Puerto
Rco. See PPR Laws Ann. tit. 32, app. Il1l, Rule 53.1(f); P.R Sup. .
R 25, PR Laws Ann. tit. 4A 8§ 25.
1. CONCLUSI ON

We need go no further. For the reasons el uci dated above,
we vacate the order of dism ssal as to the Law 80 cl ai nf and r emand
for further proceedi ngs consistent with this opinion.

Vacat ed and renmanded. No costs.

—Concurring Opinion Follows —

¢ The plaintiff has not appealed from the district court's
dism ssal of his age discrimnation claim and we |eave the
judgnent intact as to that claim
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TORRUELLA, G rcuit Judge (Concurring). | agree with the

majority's result and its reasoning that we need not reach the

gquestion of |aw regardi ng waiver of appellant's Law 80 cl aim

However, | concur to briefly note ny disagreenent with
the magjority's conclusion that Section 185i -- Law 80's anti-wai ver
provision -- is anbiguous. In ny view, a plain reading of that

provision indicates a categorical prohibition on the waiver, by
contract, of an enployee's Law 80 rights to conpensation,
prospective or accrued, including post-termnation and in the
extrajudicial settlenent context. The statute refers generally to
the rights of enpl oyees who are "di scharged," in the past tense, as
comng wthin the coverage of those who cannot waive receipt of
conpensation, indicating that contracts nmade by enpl oyees vested
with accrued rights are invalid if they contain waivers of those
rights. Further, the right that "is hereby declared to be
unwai veabl e" is not conditioned or nodified, supporting a reading
of categorical unwaiveability. Finally, the provision declares
that "any" contract waiving the right to conpensati on due under Law
80 shall be null and void. The use of such a categorical term
i ncludes all contracts wthin its scope, rejecting any
differentiation between pre- and post-term nation contracts.
Since, as stated, we need not reach this issue at this
stage, | leave the interpretation of Section 185i's scope to the

Puerto Rico Suprene Court.
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