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SQUTER, Associate Justice. The plaintiff-appellees in

this consolidated interl ocutory appeal are defaul ted nortgagors of
Rhode Island real estate. They have brought suit to prevent
foreclosure or eviction, on the shared ground that ostensible
assi gnnents of their nortgagees’ legal titles are invalid, |eaving
the assignees without the right to foreclose. In nost cases, the
assigning nortgagee was the Mirtgage Electronic Registration
System I nc. (MERS) . ! The defendant-appellants are the
correspondi ng nort gagees, their agents or assi gnees (“nortgagees”),
who apparently hold Rhode Island nortgagees’ legal titles and
assert the right to foreclose for default on nortgage terns. By
appeal and mandanus petition, they claim error in the district
court’s failure to provide notice and hearing before issuing
successive orders inposing a stay in the nature of a prelimnary
i njunction agai nst forecl osure and possessory proceedings, and in
its failure to set limts of tinme and cost when referring the
nort gagors’ cases challenging foreclosure to a Special Master for
mandatory nediation. W remand with instructions to hold a pronpt
hearing with reasonable notice on the question whether the

i njunction should be continued, in belated conpliance with Federal

!See Cul hane v. Aurora Loan Services of Nebraska, 708 F.3d 282
(st Cr. 2013), for a description of MRS s structure and
function. There is no need to go into such background in detai
here, for this appeal is about judicial procedure, not about the
substantive rights of nortgage parties or their assignees, as
contested in these consolidated cases.
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Rule of Civil Procedure 65(a)(1l), and to establish specific limts
of time and expense if the reference for nediationis to remainin
effect.
I

Al though at the tinme of briefing there were nearly 700
cases in the district court subject to the challenged orders (not
all of themsubject to this appeal), they began in the state courts
with a trickle, from which sone of them were renoved to federa
court based on diversity jurisdiction. In 2011, a magistrate
recommended di smssal in two of those cases on the ground that the
nmortgagors had no standing to challenge the assignnents of the
original nortgagees’ interests, see J. A 226-27, 264-65, but the
district court has not to this day acted on the reconmendati ons, ?
and instead has established a Forecl osure Docket for managing the
cases i n what has becone a deluge of those renoved to the district
court or originally brought there in the aftermath of the court’s
orders staying the foreclosures and appointing the Special Master
to nmedi ate the clains.

The orders inposing a stay did not in terns forbid
non-j udi ci al foreclosure by nortgagees acti ng under a power of sale

nort gage contract as authorized by Rhode Island | aw, but when one

2One of these cases was subsequently di sm ssed for reasons not
perti nent here. The other remains in nediation. W note that the
issue raised is not about a nortgagor’s general standing to
challenge foreclosure, but about standing to challenge a
nort gagee’s assignnent of its interest.
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of themtook that action in a case on the docket, the court issued
an order in that case providing that the stay “prevents defendants
from foreclosing on properties that are subject of a pending

conplaint inthe In Re: Mrtgage Forecl osure Master Docket.” J.A

367. \When a new docket-w de order was then issued continuing the
“stay” in effect in all cases, it was clear fromthe sequence of
the orders that the stay was neant to bar power of sale
forecl osures otherw se requiring no prior judicial approval, or any
other foreclosure or possessory action for that matter. Thi s
consol i dated appeal by sone of the defendant nortgagees foll owed,
objecting to that order and to the failure of the nandatory
medi ation order to set limts of tinme and expense.
[

The first contested issue here is over the jurisdiction
of this court to review what the district court calls the stay
order, although on the face of the record jurisdiction seens
obvious. 28 U S.C 8§ 1292(a)(1) provides a court of appeals with
authority to entertain appeals from“interlocutory orders of the
district courts . . . granting . . . or refusing to dissolve
i njunctions,” and the sequence of orders already quoted shows that
the “stay” “prevents [nortgagees] from foreclosing.”

In attenpting to support their contrary position that the
stay is not an injunction, the nortgagors rely repeatedly on the

district court’s choice of a word in calling the order a “stay,”



which they describe as one that nerely “halts and del ays”
foreclosure or eviction by process outside this litigation.

Appellee’s Br. 4. But these are not substantial argunents. The
nature of an order is the product of its operative terns and

effect, not its vocabulary and | abel. See @l fstream Aerospace

Corp. v. Mayacamas Corp., 485 U. S. 271, 287-88 (1988); Manchester

Knitted Fashions, Inc. v. Anmalgamated Cotton Garnent & Allied

| ndus. Fund, 967 F.2d 688, 690 (1st G r. 1992). As against a stay,

which is “sinply related to court procedures,” an injunction, by
what ever nanme, directs or forbids a party to act, with serious
consequences, enforceabl e by the contenpt power, and it grants sone
or all of the relief requested by the favored party. Bogosian v.
Wl oohojian Realty Corp., 923 F.2d 898, 901, 903-04 (1st Cr.

1991). The order here can only be read as forbiddi ng nortgagees to
forecl ose even in the exercise of a statutorily sancti oned power of
sale that requires no authorizing court order. To enforce its ban
on nortgagees’ obtaining arenedy agreed upon (or provided by state
| aw) for the purpose of securing nortgage indebtedness, the court
has explicitly threatened sanctions for violations, and in halting
forecl osure for whatever the duration of the nmedi ati on process nmay
turn out to be, the order grants sone of what the plaintiff
nortgagors seek. Its character as an injunction is unm stakabl e,
and obviously it is no answer to say that it nerely halts or del ays

the course of action a nortgagee neans to take; this is the sort of



thing that a prelimnary injunction under Fed. R Cv. P. 65(a)
does.

The only remaining question is tineliness of the appeal
under Federal Rule of Appellate Procedure 4(a), requiring a notice
of appeal to be filed within 30 days of an order such as this.
Al t hough the court issued two generally applicable stay orders
whose 30 day appeal periods expired |ong before the nortgagees
notice of appeal was filed, the notice was filed within the
al l owabl e period after issuance of the new general order that
followed the definition of “stay” to nean “injunction.” Fromthe
i ssuance of the new general order in which “stay” clearly neant
“prelimmnary injunction,” then, the appeal of the injunction was
tinmely, and that is not denied.

As for our jurisdiction to consider an interlocutory
appeal to reviewthe nortgagees’ objection to the want of tine and
expense limts on the reference for mandatory nmedi ation, the briefs
have addressed the applicability of the collateral order doctrine

under Cohen v. Beneficial Indus. Loan Corp., 337 U S. 541 (1949),

as well as jurisdiction conferred by the nmandanus petition
consol i dated here. The nore straightforward basis for review,
however, is the close concordance of the injunction and the
medi ation order, which places the latter wthin pendent
jurisdiction that follows from the authority to review the

i njunction. As will be seen when we reach the issues of this



appeal, the district court has postponed consideration of the
merits of the nortgagees’ suits while nediation continues, with the
purpose of channeling the parties’ energies toward reaching
settlenments of the underlying default clains, an object that would
be defeated if +the nortgagees were free to proceed wth
foreclosures and thus pretermt the nediation. Thus, the
injunction has so far had no point except to keep nediation alive
while allegedly defaulting borrowers remain in their nortgaged
houses. Hence, the subjects of the two orders may fairly be

described as “inextricably intertw ned,” see Linone v. Condon, 372

F.3d 39, 50-51 (1st Cr. 2004), wth the consequence that
jurisdiction over the one interlocutory order extends to the other
as well, under the pendency doctrine.
11
Wth this analysis of jurisdiction as a preface, the
merits of the appeal can be resolved with econony. On each issue

the standard of review is abuse of discretion, Peoples Fed. Sav.

Bank v. People’s Un. Bank, 672 F.3d 1, 9 (1st GCr. 2012)

(prelimnary injunction); Inre Atl. Pipe Corp., 304 F.3d 135, 145

(1st Gr. 2002) (nediation), with error of |l awconstituting abuse.
Each order suffers fromerror

As for the injunction, Fed. R Cv. P. 65(a)(1l) provides
that a prelimnary i njunction may be i nposed “only on notice to the

adverse party,” a requirenent that has been held to include a



hearing followed by findings that the party to be favored has a
substantial |ikelihood of success in the pending action, would
otherwise suffer irreparable harm and can claim the greater
hardship in the absence of an order, which wll not disserve the

public interest if inposed. See TEC Eng’' g Corp. v. Budget Ml ders

Supply, Inc., 82 F.3d 542, 545 (1st G r. 1996). There is no claim

that formal notice was ever given here, and although there is no
di spute that nortgagors will suffer greatly from any foreclosure
and di spossession, that conclusion says nothing about the other
necessary conditions, especially the critical requirenent of the
nortgagors’ |ikelihood of success in challenging foreclosure. See

Bori nquen Biscuit Corp. v. MV. Trading Corp., 443 F.3d 112, 115

(st Gr. 2006). These conditions were ignored and nust be
addressed pronptly, along with any defenses to the injunction that
t he nortgagees may rai se. In the course of dealing with these
matters, the court will reach the subject of the magistrate’'s
year-old recomendation to dismss the specific case for the
nmortgagors’ lack of standing to object to the assignnent to the
named forecl osing party.

The nortgagors’ attenpts to excuse these | apses have no
merit. While they say that the nortgagees have had opportunities
for hearings and were in fact heard at every nediation session
they fail to point to any indication from the court that the

Special Master was authorized to consider the propriety of the
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gl obal injunction or, in particular, to address the nortgagors’
standing to object to assignnments and general probability of
success in attenpting to block foreclosures by the assignees.

| ndeed, the district court’s refusal to address the nortgagors
jurisdictional standing, despite the magistrate’s concl usion that
they have none, is <candidly shown in the court’s express
instruction to the Special Master to avoid the issue. |In an order
dated January 7, 2013, the judge referred to a class of potentially
di spositive matters open to the master’s consideration, being

those that relate to a specific case, based on
case-specific facts that are not shared with
the collective docket . . . . [T]he parties
shoul d note that they all are fact specific to
a given case and do not raise clains common to
the conplaints . . . . The Court wll not
grant relief fromthe stay at this tine for
any |legal issues related to the conmmon cl ains
made in any Conplaint, raised in any common
def ense, or those intertwined wth the
“gl obal ” issues of standing, jurisdiction and
the like. The narrow exception fromthe stay
is not intended to provide a “back door”
mechanism for litigating the substantive
claims or defenses.

Oder, In re: Mrtgage Forecl osure Cases, No. 11-nt-88-M at 1-2

(D. RI1. Jan. 7, 2013). The terns of this order confirm the
nort gagees’ clains that generally applicable findings (including
the nortgagors’ class-wide probability of success) have not been
made even inplicitly (let alone expressly, as required by Fed. R

Cv. P. 52(a)(2)), and they provide beyond any question that the
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nort gagees may not presently address the subjects of required Rule
65(a) (1) findings on grounds conmmon to all parties.

Nor is there any substance to the nortgagors’ suggestion
that the Rule 65 failure is cured by record docunentation
supporting the injunction; we have not been directed to any
docunents supporting the injunction requirenent of probable
success, for exanple. Finally, it is enough to say that there is
i kewi se nothing to the nortgagors’ claimthat the “openness” of
the injunction and nediation plan is any answer to Rule 65. The
i ssuance of an unauthorized injunction does not validate it.

In sum the inposition of the injunction was error for
failing to satisfy Rule 65. As a consequence, the terns of the
mandat ory nedi ati on, which the injunction protects from nootness,
need not be addressed in detail except to note its failure to
conformto the standard of reasonable trial court discretion as

explained in In re Atl. Pipe Corp., 304 F.3d 135. That case

resenbled this one in its conplexity, which was the prem se for
holding it “appropriate” to provide prospective |limts on the
period wi thin which nmediation nust be conpl eted and on the costs to
whi ch the parties may be subjected, id. at 147. Conversely, this
court rejected the sufficiency of the trial court’s genera
oversight as a safeguard agai nst unreasonabl e delay and expense
that m ght be inposed before noving on to the customary judici al

process in the event that the nediation failed. The om ssion of
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t hese safeguards from the successive nediation orders here was
error.

Al t hough it would be open to this court sinply to vacate
the injunction and nedi ation orders, we fear that the practica
ef fect of requiring such i mMmedi ate action on a docket currently the
size of this one would be chaos. |If the issues resolved here had
been addressed by the district court when the volune of cases was
at the trickle stage, correction of the errors would have been
fairly sinple. As the docket now stands, however, nearly 150 cases
are consolidated in this appeal, and we are told that at the tine
of briefing another 550 or so were governed by the orders revi ewed
here and subject to being affected by this court’s action and by
the district court’s ensuing proceedings on remand. W therefore
think the prudent course is to tolerate the status quo | ong enough
to give the parties tinme to plan for contingencies. Accordingly,
we remand with instructions to take steps expeditiously to correct
the errors.

The district court wll schedule a hearing at the
earliest reasonable date to determne whether the existing
injunction against foreclosure and possessory action should be
cont i nued. The burden of denonstrating entitlenment to any
injunctive relief will rest on the nortgagors as it would have if
a tinely hearing had been held in conpliance wwth Rule 65, and the

district court’s conclusions nust be stated as Rule 52 requires.
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Al though this court has not held that a jurisdictional issue nust

al ways be resol ved before i ssuing a nedi ation order, see Inre Atl

Pi pe Corp., 304 F.3d at 145, the jurisdictional standing objection
raised by the nortgagees here is (as we have said) necessarily
inplicated in the nortgagors’ burden to show probabl e success as a
condition of continuing the injunction. |If we are correct in our
under st andi ng that the sane issue is the subject of the magistrate
judge’s recommended disposition in the specific case remaining
before the district court, that recomendati on shoul d be acted upon
no later than the order continuing or lifting the injunction.

If the district court determnes that the currently
consol i dated cases, or sone of them are to remain on the docket,
a second hearing should then be scheduled pronptly to decide
whet her the nediation order should be continued and, if so, what
time and cost limts should be set and what the allocation fornul a
shoul d be. Gven the extent of the current docket, it wll
doubtl ess be difficult to confine tinme and cost w th assurance, but
at the very least such limts as the court does set (though not
imune to revision, see ibid.), wll require formal, periodic
reconsideration if any further nediation is not concluded wthin
t hem The amcus brief has called our attention to a Special
Master’'s estimate that all current cases will have been treated
wth to sone degree by Autumm of 2013, an estimate that may be

considered in presently setting a tine limt, though of course we

-14-



do not nean to rule out augnenting the Special Mster’ s personnel
and acting faster if that can reasonably be done at this point.

The consolidated cases under appeal are remanded for
further proceedi ngs consistent wwth this opinion. The parties wll
bear their own respective costs.

It is so ordered.
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