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HOMRD, Circuit Judge. Jereny Wiss was a rising star at

DHL Express, Inc. ("DHL") until his term nation in Septenber 2009,
ostensibly for his failure to properly investigate, docunent, and
anel i orate the m sconduct of an enpl oyee under his supervision. The
term nation occurred just nonths before Wiss was to receive a
$60, 000 bonus. Weiss filed suit in Massachusetts state court to
recover the bonus on the grounds that he was term nated w thout
good cause, which under the terns of the bonus plan entitled himto
a full payout. He asserted breach of the inplied covenant of good
faith and fair dealing, detrinmental reliance, unjust enrichnent,
and viol ation of the Massachusetts Wage Act. DHL renoved the case
to federal court on diversity grounds. The court allowed a single
cause of action to go to the jury--a "straightforward" breach-of -
contract claim The jury found for Wi ss. DHL's nmain claimon
appeal is that the <court erroneously allowed the jury to
i ndependently determ ne whether good cause existed for Wiss's
term nati on because the bonus plan reserved this determ nation for
a conmmttee of the conpany. 1In his cross-appeal, Wiss challenges
the grant of summary judgnent to DHL on his Wage Act claimand the
denial of his attorney's fees. W reverse the jury verdict and
affirmthe summary judgnent order
l.
The relevant facts are undi sputed. In 2004, DHL, an

international express mail services conpany, acquired Airborne
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Express, a package delivery conpany operating in the United States.

Weiss, who had been enployed at Airborne Express since 1996,
continued his enploynment at DHL as District Sales Mnager for
downt own Bost on. He was pronoted within a year to the post of
Regi onal Sales Director in charge of overseeing a nunber of sales
districts in the Northeast, including Brooklyn, New York. The
following year, DHL nanmed him "Regional Sales Director of the
Year." Weiss was then elevated to the position of Director of
Nat i onal Accounts in August 2007. He remained in that position
until his termnation two years |ater.

A. The Bonus Pl an

| n Decenber 2007, DHL i nfornmed Weiss that it had sel ected

himto participate in the conpany's "Conm tnment to Success Bonus
Plan" (the "Plan"). Under the Plan, Wiss becane eligible for a
$60, 000 servi ce-based bonus if he remai ned with the conpany t hrough
the end of 2009, and a $20,000 bonus if DHL net its perfornmance
objectives in 20009. The Enploynent Benefits Commttee (the
"Comm ttee") of the conpany was gi ven broad authority to adm ni ster
t he Pl an:

The Commttee shall have full power and discretionary

authority to interpret the Pl an, make factua

determ nations, and to prescribe, anend and rescind any

rules . . . and to make any ot her determ nati ons and t ake

such other actions as the Commttee deens necessary or

advisable in carrying out its duties under the Plan. Any

action required of the Conmttee under the Plan shall be

made in the Commttee's sole discretion and not in a

fiduciary capacity and need not be wuniform as to
simlarly situated individuals. The Conmittee's
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adm nistration of the Plan, including all such rules and
regul ations, interpretations, sel ections, determnations,
approval s, deci si ons, del egati ons, anendnent s,
termnations and other actions, shall be final
concl usi ve and bi nding on the Conpany, the Participant,
and any other persons having or claimng an interest
her eunder .

The Comm ttee could delegate its functions to a subcommttee or to
one or nore individuals. It also reserved the right to amend or
termnate the Pl an.

In Cctober 2008, Wiss received notice that "sonme

adjustnents to the Plan" were nmade "in order to better reflect our

changi ng work environnment." Under the anmended Pl an, Wiss was
still eligible to receive $80,000, but no portion of it was tied to
the conpany's perfornmance. Instead, the entire bonus was now

contingent on continued enploynent through the end of 2009, wth
Weiss's performance remaining "in good standing." The first
installation of $20,000 was payable in January 2009 and the
remai ning $60,000 in January 2010. In the event that DHL
termnated him"w thout cause" and elimnated his position, Wiss
woul d receive the full payout upon termnation. |If he voluntarily
left DHL or if termnated for "good cause"” prior to the paynent
dates, he would be ineligible for the bonus.

DHL paid Wiss the first installnment of the bonus in
January 2009. Wen he was termnated in Septenber 2009, DHL
refused to pay the remaining $60,000 on the basis that his

termnation was for good cause.



B. The Term nati on

In 2007, while Wiss was still Regional Sales Director,
DHL shifted the Brooklyn district to another Regional Sales
Director, Christopher Cadigan. Foll owi ng the organizational
change, Cadigan informed Wiss that Sergio Garcia, a sales
representative in Brooklyn, had incorrectly set up rates on a
custoner account. Wiss and Cadi gan discussed the billing issue
with their boss, Vice President of Sales David Katz, and Garcia's
supervisor, District Sales Manager M chael Gargiles. They agreed
t hat Cadi gan would work with Garcia to fix the issue. Although he
no | onger had oversi ght over Garcia, Wiss was in the Brooklyn area
on ot her business and offered to speak to him

At that neeting, which Gargiles also attended, Wiss
war ned Garcia that his conduct could result in disciplinary action,
including termnation. He also instructed Garcia to work with the
pricing teamto correct the billing issue. Wiss followed up with
Kat z and Cadi gan, inform ng themof his warning to Garcia. Although
t he conmpany handbook for nanagers provided that verbal warnings
must be docunented, Weiss was unaware of the policy. Neither he
nor Gargiles docunented the warning to Garcia, nor did they inform
t he human resources departnent of the warning.

Several nonths later, Cadigan received a custoner
conplaint regarding one of its conpetitors receiving "shockingly

| ow' DHL rates. Cadigan conducted an investigation and found that
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several sal es representatives in Brooklyn had extended unaut hori zed
rates to certain custoners by circunventing conpany procedures. He
reported this to Vice President of Sales Jonathan Routledge
(apparently Katz's successor). Routledge and Cadi gan intervi ewed
a group of six representatives, including Garcia, about using so-
called "rogue" rates. Three representatives resigned rather than
face disciplinary action. As there was no concrete evidence
linking Garcia to the dishonest activities, he only received a
three-day suspension (which the human resources departnent
apparently rescinded as unaut horized) and then was transferred to
the sales district in Long Island. Wiss, who at this tinme was
Director of National Accounts, was involved neither in Cadigan's
i nvestigation nor in the decision to discipline Garcia.

The unauthorized practice of selling "rogue" rates
continued in the New York area. In Cctober 2008, the conpany's
| oss prevention departnent |aunched an investigation into the
matter and discovered that the schene had resulted in a
multimllion-dollar loss to DHL in 2008 alone. During the course
of the investigation, Fraud Mnager Scott Kamlet interviewed
Cadi gan and Rout | edge and | ear ned about their 2007 i nvesti gati on of
the very sane issue. He then gathered information inplicating
Garciainthe unauthorized practice and attenpted to i ntervi ewhim
After Garcia refused to cooperate, Kam et reconmmended that he be

t er m nat ed. In his recommrendati on, Kanl et stated that Garcia had
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received a verbal warning from Wiss in 2007 for simlar
unaut hori zed actions and that it was Kamet's belief that Garcia's
supervi sors did not know the extent of Garcia' s m sconduct at the
time of this warning.

Kam et's recommendati on apparently was not enough for
Garcia to lose his job. In April 2009, Wiss received a custoner
conplaint alleging that Garcia was asking custonmers to pay
ki ckbacks in exchange for receiving preferential shipping rates.
The custoner threatened to go public with the information. Wiss
i mredi ately forwarded the conplaint to his superiors. A few days
| ater, Garcia resigned.

DHL responded to the allegation by retaining attorney
Kennet h Thonpson to conduct an investigation. In addition to
confirmng the Kkickbacks allegation, Thonmpson also found that
Garci a and several other representatives in Brooklyn had engaged in
various inproper sales practices during the preceding years,
i ncluding while Weiss was in charge of the district. Specifically,
Thonpson reported that the billing i ssue that precipitated Wiss's
verbal warning to Garcia involved an unauthorized shipping rate
extension. Thonpson i nformed DHL of Weiss's "managenent fail ures”
relating to his oversight of Garcia, including his failure to
properly discipline Garcia in 2007, to docunent the 2007 verba

warning, to consult the human resources and security departnments



about the verbal warning, and to further investigate Garcia's
conduct to determ ne of the scope of the m sconduct.

At the conclusion of the investigation, Mchael Berger,
Weiss's supervisor at the time, infornmed Wiss that DHL was
termnating his enploynent. The termnation letter stated that
Weiss was termnated for "just cause" because the results of the
Thonpson investigation "present[ed] a picture of significant
managenent failures" while Wiss was Regional Sales Director in
charge of the Brooklyn district "and thereafter.” Berger was
unaware of those failures until the Thonpson investigation. Wen
Wei ss asked who nmade the decision to fire him Berger told him
"it's above ne."

Upon term nati on, Weiss did not receive the $60, 000 bonus
that he was set to receive in four nonths. DHL's General Counse
John din, who was the head of the Committee in charge of
adm nistering the Plan, testified that this was because Wi ss was

term nated for "good cause,” which under the ternms of the Pl an nade
himineligible for the bonus.

C. The Court Proceedi ngs

Wei ss sued DHL over the unpaid bonus, alleging that he
was entitled to paynent because his termnation was w t hout good

cause.* He asserted four clains for relief: (1) non-paynment of

! Wi ss al so sought six-nmonths' severance pay. On appeal, he
does not press any clains related to the severance pay.
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wages in violation of the Massachusetts WAage Act, see Mass. Gen.
Laws ch. 149, § 148; (2) violation of the inplied covenant of good
faith and fair dealing; (3) detrinental reliance; and (4) unjust
enrichment. The district court granted DHL's notion for summary
judgnent on the Wage Act claim ruling that the bonus was not
"wages" within the neaning of the Act.

After Weiss presented his evidence at trial, the court
announced that only a "straightforward" breach-of-contract claim
would go to the jury.?2 The court then directed a verdict in favor
of DHL on the remaining clains. Weiss did not object to the
recasting of his contract claimor the directed verdict, and he
does not challenge either that action or the directed verdict on
appeal .

The court instructed the jury that the key issue was
whet her Weiss was term nated wi thout "good cause" because, if so,
DHL breached the Pl an by not paying hi mthe bonus. DHL objected on
the ground that the Plan reserved the good cause determ nation for
the Commttee. The court acknow edged that the Plan "has the

| anguage in it" reserving for the Commttee decisions "about

2 The parties dispute whether the district court converted the
good faith and fair dealing claimor the detrinental reliance claim
into the breach-of-contract claim The court indicated at one
point that it was treating Weiss's detrinental reliance claimas a
claimfor breach of contract, and it |later stated that "subsuned
within the good faith and fair dealing claimis the breach-of-
contract claim"™ The issue is of no consequence to our disposition
of this appeal.
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performance and the like." But because the Plan uses the words

"good cause," the court explained, it was for the jury to decide
whet her the term nation was w thout good cause, regardl ess of the
Commi ttee's nonmenclature. So instructed, the jury found for Wi ss.
After the court denied DHL's notion for judgnent as a matter of | aw
W t hout comrent, DHL filed this tinely appeal.

.

A. The Breach-of-Contract C aim

DHL mai ntains that the Plan gives the Commttee the sole
and excl usive authority to determ ne whet her good cause exi sted for
a participant's termnation, and that in this instance the
Committee so determned. Accordingly, DHL argues, it is entitled
to judgnent as a matter of | aw because there could be no breach of
contract under the undisputed facts. Wiss retorts that it was for
the jury to decide whether Wiss's termnation was for good cause
because the Plan i s anbi guous as to whether the Commttee retained
such authority.

It is unclear fromthe record whether the district court
agreed that the Plan is anbiguous in this regard. |In any event,
the court submitted the good cause determnation to the jury and
denied DHL's Rule 50 notions. Qur review of a denial of a Rule 50
notion for judgnment as a matter of law is de novo. Tapalian v.

Tusino, 377 F.3d 1, 5 (1st Cr. 2004).
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W begin by reviewing |ong-standing principles of
contract law.? Interpretation of a contract is ordinarily a

question of law for the court. Seaco Ins. Co. v. Barbosa, 761

N. E. 2d 946, 951 (Mass. 2002). "[When several witings evidence a
single contract or conprise constituent parts of a single
transaction, they will be read together.” FD Cv. Singh, 977 F.2d
18, 21 (1st Cir. 1992). Absent an anbiguity, the court interprets

a contract "according to its plain ternms,” Den Norske Bank AS v.

First Nat'l Bank of Bos., 75 F.3d 49, 52 (1st Cr. 1996), in a

manner that gives reasonabl e effect to each of its provisions, J. A

Sullivan Corp. v. Commonweal th, 494 N. E. 2d 374, 378 (Mass. 1986).

"A contract is not anbiguous sinply because litigants
di sagree about its proper interpretation.” Singh, 977 F.2d at 22.
Anmbi guity arises only if the | anguage "is suscepti ble of nore than
one neani ng and reasonably intelligent persons would differ as to

whi ch nmeaning is the proper one." S. Union Co. v. Dep't of Pub.

3 Both parties cite Massachusetts |law as governing the
interpretation of the Plan, even though the Plan's choice-of-I|aw
provision states that it is to be construed in accordance wth

Florida law. "Generally, where the parties ignore choice of |aw
i ssues on appeal, we indulge their assunption that a particul ar
jurisdiction's law applies.” New Ponce Shopping Cr., S. E .

| nt egrand Assurance Co., 86 F.3d 265, 267 (1st Cir. 1996); see
Ll uberes v. Uncommon Prods., LLC 663 F.3d 6, 23 (1st Cr. 2011).
In any event, the result would not vary even if Florida | aw were
controlling, as we construe the Plan using general principles of
contract | aw.
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Uils., 941 N E. 2d 633, 640 (Mass. 2011) (internal quotation marks
omtted). There is no anbiguity in the instant contract.

The pl ain | anguage of the Plan designates the Commttee
as the sole arbiter of whether a Plan participant is term nated for
good cause. The original Plan docunent nakes clear that it is for
the Commttee to determ ne bonus eligibility and to construe the
Plan's terns. The Plan specifies that the Commttee "shall have
full power and discretionary authority" to nake determ nations
under the Plan and that its decisions regarding "rules and
regul ati ons, i nterpretations, sel ecti ons, determ nati ons,
approval s, decisions, delegations, anmendnents, termnations and
ot her actions, shall be final, conclusive and binding." |In short,
as the Plan admnistrator, the Conmttee was given broad
di scretionary authority to determne all matters pertaining to the
Pl an, including whether a participant qualified for paynent.

The anmendnent to the Plan neither trunps the Commttee's
sweepi ng authority nor creates an anbiguity inthis regard. By its
express terns, the anendnent only nmade "sone adjustnents” to the
Pl an, nanely to provide that the bonus was no longer tied to the
conpany's performance but only to continued service and to permt
a participant term nated w t hout good cause to receive the payout.
The anendnent did not purport to nodify the Conmttee' s role in any
way. Because the nodifications were not "so material and so

extensive" as to establish a substitute contract, the terns of the
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original Plan docunment that were not expressly nodified remain in

ef fect. Kirkley v. F.H Roberts Co., 167 N E. 289, 290 (Mass.

1929); see McKinley Invs., Inc. v. Mddl eborough Land, LLC, 818

N. E. 2d 627, 629 (Mass. App. C. 2004). Interpreting the original
Pl an docunent and the anendnent as a single agreenent, as we nust,
it beconmes plain that the contract is susceptible only to one
pl ausi bl e construction: whether Wiss was term nated w t hout good
cause and thus remained eligible for the bonus was a decision
within the anbit of the Commttee's sole and final decision-nmaking
authority.

Weiss argues that the Plan is anbiguous because the
anendnent provides for the good cause determ nation but is silent
about who deci des, whereas the original Pl an docunent addresses the
Committee's decision-making authority but not the good cause
prot ection. According to Weiss, this "tension" between the two
docunents could plausibly suggest that the enployer and not the
Commttee is to determ ne whether a participant is termnated for
good cause, in which case the jury could review the enployer's
deci sion. W disagree. The provision designating the Commttee as
the sole and final authority on decisions of this type is broad
enough to enconpass the good cause determ nation. And nothing in
t he anendnent suggests that soneone other than the Commttee woul d
make such deci si ons. Hence, the two docunents are not incongruous.

The only plausible construction of the Plan as a whole that gives

-13-



reasonable effect to the provisions in both witings is that the
Comm ttee's decision-making authority extends to this eligibility
determ nation

Sinply put, under the Plan, the Commttee was free to
deny Weiss the bonus if, inits sole judgnent, his enploynent was
term nated for good cause. Cf. Nolan v. CN8, 656 F.3d 71, 82 (1st
Cr. 2011) (Selya, J., concurring) (where the enpl oynent agreenent
designated the enployer as "the sole arbiter of whether the
plaintiff's actions reflected unfavorably on [the enployer's]
interests or reputation (and, thus, warranted termnation)," the
plaintiff's contractual right to continued enploynent was
ext i ngui shed when the enpl oyer exercised its prerogative). Neither
we nor the district court canrewite the contract to take away the
Committee's discretion and enpower the jury to deci de whet her Wi ss
was term nated for good cause.

The only rel evant question regarding Wiss's breach-of -
contract claim then, is whether the Conmttee determ ned that
Weiss was termnated for good cause. There is no room to doubt

that it did so.* Adin, the head of the Commttee, testified

4 The district judge acknow edged as much when DHL noved for
judgnment as a matter of |law at the close of the evidence, stating,
"if | were to give [the contract] |anguage full force and effect,
"Il say this on the record, [DHL] should get judgnent as a matter
of | aw because [its] peopl e have been clear that in their judgnent”
there was good cause to termnate Weiss. It is unclear fromthe
record why the judge decided not to give effect to the contract
| anguage.
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unrebutted that, as permtted under the Plan, the Conmttee
del egated to DHL's managenent its authority to determ ne whether
good cause existed for a Plan participant's term nation. DHL' s
executives testified, again unrebutted, that they decided to
term nate Wi ss because of his managenent failures in overseeing
Gar ci a.

That effectively ends the matter. The Commttee's
determ nation that Wiss was term nated for good cause made him
i neligible for the bonus, precluding his breach-of-contract claim
Accordingly, we reverse the judgnent against DHL.®

This outconme is not unfair, as Wiss urges. Wiss was a
handsonel y conpensated enployee in a significant position at DHL
He accepted the terns of the Plan that gave the Committee
unfettered discretion in matters such as the eligibility decision
at issue here. The preclusion of his breach-of-contract claim
nor eover, does not nean that Weiss had no recourse but to bow his
head and accept the Commttee's decision. As Wi ss recognized
early in the gane, Mssachusetts law inplies in every contract a

covenant of good faith and fair dealing. Ayash v. Dana- Farber

Cancer Inst., 822 N E. 2d 667, 683 (Mass. 2005). A party may breach

> Gven our disposition, we need not address Wiss's claim
that the district court erred in denying his notion for attorney's
fees and expenses. Nor do we reach DHL's alternative argunents
that there was insufficient evidence to support the jury verdict
and that the court's md-trial claim conversion was unfairly
prej udici al .
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t he covenant w thout breaching any express termof the contract.

See Fortune v. Nat'|l Cash Reqgister Co., 364 N E. 2d 1251, 1255-56

(Mass. 1977). In his conplaint, Wiss asserted a claimfor breach
of the covenant. We pass no judgnent on the viability of the
claim however, because it is not before us. Wen the district
court discarded the good faith and fair dealing claim |eaving only
a "straightforward" breach-of-contract claim Wi ss did not object.

And he does not argue on appeal that the covenant clai mrenains.

W therefore have no choice but to conclude that Wiss has

abandoned the claim® See United States v. Zanni no, 895 F.2d 1, 17

(1st Cir. 1990).

B. The Wage Act Claim

In his cross-appeal, Wiss challenges the grant of
summary judgnent to DHL on his clai munder the Massachusetts Wage
Act, Mass. Gen. Laws ch. 149, § 148. He assigns error to the
district court's ruling that the bonus at issue did not constitute
"wages" under the Act. We reviewthe grant of a notion for sumary
j udgnent de novo, taking the record evidence in the |ight nost
favorable to Wiss as the nonnoving party and drawi ng al

reasonabl e inferences in his favor. Arroyo- Audi fred v. Verizon

Wreless, Inc., 527 F.3d 215, 217 (1st Cr. 2008).

6 Even if the district court converted the detrinental
reliance claimand not the covenant claim the outcone remains the
same. The district court directed a verdict in DHL's favor on all
remai ni ng clains, an order that Wiss does not appeal.
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The Wage Act requires pronpt paynent of "wages earned" on
pain of <civil and crimnal penalties, treble damages, and
attorney's fees. Mass. CGen. Laws ch. 149, 88 148, 150. While the
Act makes clear on its face that holiday pay, vacation pay, and
definitely determ ned comm ssions fall withinits protections, the
term"wages" is not otherwi se defined. I1d. 8 148. In refusing to
adopt a broad definition of wages covered under the Act,
Massachusetts courts speak of the Act's purpose--"to prevent the

unr easonabl e detention of wages." Bos. Police Patrol nen's Ass'n,

Inc. v. Gty of Bos., 761 N E 2d 479, 481 (Mass. 2002); see \Wens

v. Ctigroup Inc., 900 NE2d 89, 94 n.10 (Mss. 2009

(di stinguishing the narrow purpose of the Wage Act from broader
remedi al statutes |like the state Equal Pay Act, where the term
"wages" has been interpreted as enconpassing all potential sources
of pay). In keeping with this narrow purpose, courts have held
that various forns of conpensation fall outside of the scope of the
Wage Act. See Weens, 900 N. E 2d at 94 (discretionary stock bonus
contingent on continued enpl oynent until vesting period not covered

by the Act); Bos. Police, 761 N E. 2d at 481 (contributions to

deferred conpensation plans outside of the scope of the Act)

Prozinski v. Ne. Real Estate Servs., LLC, 797 N E. 2d 415, 419-21

(Mass. App. C. 2003) (severance pay not "wages" under the Act).
The Weens decision is particularly instructive. The

certified question before the Suprene Judicial Court was whether a
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bonus paidin formof restricted stock was covered by the Wage Act.
The bonus was di scretionary and an enpl oyee who received it would
forfeit the award in the event of termnation, either voluntary or
for cause, prior to the vesting date. Wens, 900 N E. 2d at 94.
The court seized on the fact that the bonus "was not only
di scretionary, but it also had an i nportant conti ngency attached to
it"--the recipient's continued enploynent. Id. Thus, those
reci pients who left their enploy prior to the vesting date were not
deprived of "wages" within the nmeaning of the Wage Act. See id.

Li ke the unvested shares of stock in Wens, the bonus in
Wi ss's case was contingent on either continued enploynent, wth
his performance remaining in good standing, or the Commttee's
determ nation that his termnation was w thout good cause. The
Commttee determned, in its sole discretion, that WIiss was
term nated for good cause prior to the paynent date. The bonus was
therefore never "earned" because neither contingency occurred.
Because DHL was under no obligation to pay the bonus, Wi ss was not
deprived of wages that he earned. W affirmthe grant of sunmary
judgnent in DHL's favor.

[T,

For the aforenentioned reasons, we reverse the judgnent
for Weiss on the breach-of-contract claimand remand for entry of
judgment in DHL's favor. W affirmthe grant of summary judgnent

to DHL on the Wage Act claim
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