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HOMRD, Circuit Judge. The Section 8 programis a vast

effort on the part of federal, state, and local authorities to
provi de decent, safe, and sanitary housing to | owincone famlies,
the elderly, and the disabled. The programis adm nistered by the
U S Departnent of Housing and U ban Developnent ("HUD') in
conjunction with state and | ocal public housi ng agenci es across the
country. Under the part of the program at issue here,! state and
| ocal agencies enter into housing assistance paynents ("HAP")
contracts with private | andlords, and the | andlords agree to nmake
units available to Section 8-assisted househol ds. The assi sted
households, in turn, pay 30 percent of their nonthly adjusted
income to their landlords in rent; the landlords receive the
remai nder of the rent fromthe rel evant public housing agency; and
the public housing agencies are fully reinbursed by HUD.?2 The

paynments from the state and |ocal agencies to the Section 8

1 Section 8 assistance may be either "project-based" or
"tenant-based.” Park Vill. Apt. Tenants Ass'n v. Nbrtiner Howard
Trust, 636 F.3d 1150, 1152 (9th G r. 2011). This suit involves the
proj ect-based conponent of the program According to HUD
estimates, approximately 1.2 mllion lowincone famlies live in
units that receive project-based aid, and another 2.2 mllion
famlies receive tenant-based assistance. U S. Dep't of Hous. &
Ur ban Dev., FY 2013 Budget: Housing and Comrunities Built to Last
17, 43 (2012).

2 \Where no public housing agency is able to inplenent the
program the Section 8 statute authorizes the HUD Secretary to
enter into contracts wth |andlords directly. 42 U S.C. 8§
1437f (b) (1) (2006).
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landlords are adjusted periodically according to guidelines
promul gated by HUD.

Plaintiffs-appellants are five limted partnerships that
own multifam |y housing rental projects in southern and centra
Mai ne. Al'l of the partnerships have entered into HAP contracts
with the Mai ne State Housing Authority (" MaineHousing”) in order to
participate in the Section 8 program I n Decenber 2009, the
partnershi ps sued Mai neHousing in federal district court for breach
of contract, alleging that MineHousi ng had wongfully refused to
grant them certain annual increases in their Section 8 paynents
(al t hough WMai neHousing has allowed sonme upward adjustnents).
Mai neHousi ng, while denying the plaintiffs' allegations, inpleaded
HUD as a third-party defendant, arguing that if M neHousing had
breached its contracts with the partnerships, then it had done so
only at HUD s direction. Al parties sought summary judgnent; a
magi strate judge recommended judgnent for Mai neHousi ng and HUD on
the grounds that no material breach of contract had occurred; and
the district court adopted the magi strate's recommended deci si on.

The partnershi ps appeal, and we affirm

Al though this case ultimately turns on a narrow question
of contract law, it arises in the context of a conplex web of

statutes and regul ati ons governing federal housing aid. |In 1974,
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Congress anended t he New Deal -era Housing Act to add the provision
commonly known as "Section 8"; this provision authorized the HUD
Secretary "to enter into annual contributions contracts with public
housi ng agenci es pursuant to which such agencies nmay enter into
contracts to nmke assistance paynents to owners of existing
dwel ling units."” Housing and Conmunity Devel opnent Act of 1974,
Pub. L. No. 93-383, § 201(a), 88 Stat. 633, 662 (codified as
anended at 42 U.S.C. § 1437f(b)(1)) (anending United States Housing
Act of 1937, Pub. L. No. 75-412, 50 Stat. 888). Wil e these
"annual contributions contracts" mnake reference to particular
projects, the only parties to the annual contributions contracts
are HUD and the public housing agencies adm nistering the Section
8 program Bet ween 1975 and 1978, HUD and WMai neHousing entered
i nto annual contributions contracts covering each of the five sites
at issue in the present litigation.

The original Section 8 statute provided that rents paid
to landlords at program sites would be adjusted on at |east an
annual basis "to reflect changes in the fair mrket rentals
established in the housing area for simlar types and sizes of
dwel ling units or, if the Secretary determ nes, on the basis of a
reasonable fornmula.”™ 88 Stat. at 663 (codified at 42 U S.C. 8§
1437f(c)(2) (A)). To guard agai nst these rent adjustnents produci ng
a windfall for Section 8 landlords, the statute added the caveat

that automatic adjustnents "shall not result in materia



di fferences between the rents charged for assisted and conparabl e
unassi sted units, as determ ned by the Secretary." 1d. (codified
at 42 U.S.C. 8 1437f(c)(2)(C). These statutory provisions remain
in force today.

Pursuant to Section 8, HUD publishes "automatic annual
adj ustnment factors" for specific Census regions and netropolitan
areas that reflect changes in the Consuner Price Index for rent and
utilities over the previous year. See 24 C. F.R 8§ 888.201-.204
(2012); 77 Fed. Reg. 22,340, 22,340-43 (Apr. 13, 2012). HUD
regul ations state that Section 8 rents should be cal culated by
multiplying the applicable annual adjustnent factor for the
appropriate Census region or netropolitan area by the rent
stipulated by contract for each unit. 24 C.F.R § 888. 203.

HUD has al so drafted a standard formcontract for state
and | ocal agencies to use when entering into agreenents wth
Section 8 landlords. Once HUD and Mai neHousi ng had entered into
annual contributions contracts covering the five sites in question,
Mai neHousi ng entered into housing assistance paynents contracts
with owners of the five properties. The HAP contracts varied in
duration, with the |ongest providing for renewal s over the course
of 40 years, until 2018. All of the HAP contracts contained a
provi sion, section 1.9(b)(2), stating that each year, "the Contract
Rents shal | be adj usted by applying the applicabl e Automati ¢ Annual

Adj ust ment Factor nost recently published by the Governnent." Al



of the contracts also included an "overall Iimtation clause"
(section 1.9(d)), which states that:

Not wi t hst andi ng any other provisions of this

Contract, adjustnents as provided in this

Section shall not resul t in mterial

differences between the rents charged for

assi sted and conparabl e unassisted units, as

determ ned by the [housing authority] Ce

provided, that this limtation shall not be

construed to prohibit differences in rents

bet ween assisted and conparable unassisted

units to the extent that such differences may

have existed with respect to the initial

Contract Rents.

At the outset of the Section 8 programis existence,
publi ¢ housing agencies applied the automatic annual adjustnent
factors published by HUD and granted regular rent increases to
Section 8 I andl ords; HUD, for its part, funded these rent increases
through its annual contributions to the public housing agencies.
In the early 1980s, however, officials at HUD becanme concerned t hat
t he aut omati ¢ annual adj ustnents were pushing rents at sone Secti on
8 sites well above the nmarket rates for conparable unsubsidized
units. In 1983, when HUD and a | ocal housing authority sought to
prevent an automatic annual adjustnment from taking effect at a
Section 8 site in Bremerton, Wshington, the affected |andlord
filed a federal suit. The Ninth Grcuit held that--despite the
overall limtation clause in the HAP contract between the Section
8 landlord and the |ocal housing agency--the landlord was stil

entitled to automatic annual adjustnents in rental paynents.

Rai ni er View Assocs. v. United States, 848 F.2d 988, 990-91 (9th
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Cir. 1988), cert. denied, 490 U S. 1066 (1989). HUD refused to

apply the Rainier View decision outside of the Ninth Crcuit, and

ot her courts disapproved of Rainier View s holding. See, e.q.

Carm chael s Arbors Assocs. v. United States, 789 F. Supp. 683, 685,

688-89 (WD. Pa. 1992); Sheridan Square P ship v. United States,

761 F. Supp. 738, 743-44 (D. Colo. 1991); Nat'l|l Leased Hous. Ass'n

v. United States, 22 d. Q. 649, 652, 659-60 (A. C. 1991).

Wth litigation over the HAP contracts pending in vari ous
federal courts, Congress passed a series of amendnents addressing
HUD s efforts to rein in rent increases. The first two of these
anmendnents, enacted in 1988 and 1989, clarified the process by
whi ch the HUD Secretary coul d deny automati ¢ annual adj ustnents at
Section 8 sites. Under the anmendnments, HUD or a public housing
agency could deny an automatic annual adjustnent at a Section 8
site by submtting a "conparability study” to the project owner at
| east sixty days before the annual adjustnment was set to take
effect. See Housing and Communi ty Devel opnment Act of 1987, Pub. L.
100- 242, § 142(c)(2), 101 Stat. 1815, 1850 (1988) (codified at 42
USC § 1437f(c)(2)(C); Departnent of Housing and Urban
Devel opnent Reform Act of 1989, Pub. L. No. 101-235, § 801(c), 103
Stat. 1987, 2058 (sane).

After the 1988 and 1989 anendnents, Section 8 |andl ords
in Washington and California brought suit again, claimng that

their HAP contracts entitled themto autonati c annual adjustnments



w thout regard to the results of conparability studi es conducted by

HUD. The Ninth Crcuit reiterated its holding in Rainier View and

"rejected HUD s argunent that an 'Overall Limtation' provision in
the contracts permtted HUD to use market rates to cap rent

adjustnents.” Alpine Ridge Gp. v. Kenp, 955 F.2d 1382, 1383-84

(9th Cir. 1992) (citing Rainier View, 848 F.2d at 990-91). The

Suprene Court granted certiorari and reversed the Ninth Grcuit's
deci si on. As Justice White wote for a unaninous Court, "the
contract language is plain that no project owner may claim
entitlement to fornula-based rent adjustnents that materially
exceed market rents for conparable units.” C sneros v. Alpine

Ridge Gp., 508 US 10, 21 (1993). The Al pine Ridge Court

concluded that the overall Ilimtation <clause affords HUD
"sufficient discretion" to design and inplenent a nethod for
ensuring that contract rents do not rise above market rates. 1d.

One vyear after the Al pine Ridge decision, Congress

anended the Section 8 statute to place further limts on automatic
annual adj ustnents. The 1994 |aw provided, in pertinent part,
t hat :

[Where the maxi mum nonthly rent . . . to be
adjusted using an annual adjustnent factor
exceeds the fair market rental for an existing
dwelling wunit in the mrket area, the
Secretary shall adjust the rent only to the
extent that the owner denonstrates that the
adj usted rent woul d not exceed the rent for an
unassi sted unit of simlar quality, type, and
age in the sane narket area, as determ ned by
the Secretary.



Pub. L. No. 103-327, 108 Stat. 2298, 2315 (codified at 42 U.S.C. 8§
1437f (c) (2)(A)) .3

Wher eas t he 1988 and 1989 anmendnents saddl ed HUD wth t he
burden of producing a "conparability study" whenever it sought to
w thhold an automatic adjustment, the 1994 anendnent seened to

shift the onus onto landlords to denonstrate that adjusted rents

woul d not exceed the nmarket rent for conparable units. See
Geenleaf Ltd. PPship v. Ill. Hous. Dev. Auth., No. 08 C 2480, 2009
US Dist. LEXIS 119375, at *11-14 (N.D. Ill. Dec. 23, 2009). HUD

addressed this apparent tension in 1995 with the promnul gation of
Notice H 95-12, which provided state and | ocal housing authorities
wth detailed guidelines for inplenenting the previous year's
statutory changes. Notice H 95-12 directed housing authorities to
consult a docunent published annually by HUD that lists "fair
mar ket rents" for different unit types on a regional basis.* \Were
the rent for a Section 8 unit that would result fromthe automatic
adj ustment i s higher than the corresponding fair market rent |isted

in the HUD published tables, Notice H 95-12 instructs the public

3 Al t hough the 1994 anendnent only applied to rent adjustnents
for fiscal year 1995, Congress subsequently nade the provision
per manent. See Bal anced Budget Act of 1997, Pub. L. No. 105-33, 8§
2003, 111 Stat. 251, 257 (codified at 42 U.S.C. 8§ 1437f(c)(2)(A)).

* For the State of Maine, HUD publishes fair market rents for
zero-, one-, two-, three-, and four-bedroom units in eight
metropolitan areas and el even non-netropolitan counties. Uus
Dep't of Hous. & Urban Dev., Schedule B: FY 2013 Fair Market Rents
for Exi sting Housi ng, at 18-21 (2012), avai |l abl e at
http://ww. huduser. org/ portal /datasets/fnr.htnl.
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housing authority to presune that the contract rent is above-
market. See U S. Dep't of Hous. & Urban Dev., Notice H 95-12 ( Mar.
7, 1995); see also U S. Dep't of Hous. & Urban Dev., Notice H 2002-
10 (May 17, 2002) (carrying forward Notice H 95-12 nethod); 77 Fed.
Reg. 22,340, 22,341 (Apr. 13, 2012) (carrying forward Notice H
2002-10).

I n pronul gating Notice H 95-12, HUD was aware that nost
Section 8 sites were subject to the sanme standard form HAP
contracts, and HUD was |ikew se aware that under the overal
limtation clause in those contracts, Section 8 I|andlords were
entitled to receive above-market rents to the extent that such
di fferences existed at the outset of their contracts. See Notice
H 95-12, at 3 ("need to assure that the initial difference which
existed inthe initial contract rents is protected, as required by
the [HAP] contract"). Accordingly, Notice H 95-12 prescribed a
formula for calculating this "initial difference": 0.1 tinmes the
initial Section 8 contract rent. Put differently, HUD adopted an
assunption that, from the outset, public housing agencies were
payi ng Section 8 landlords 10 percent nore than the fair market
rents for conparable units.

As long as the difference between the adjusted rent and
the fair market rent is less thanthis "initial difference," Notice
H 95-12 allows state and |ocal housing agencies to continue to

grant rent increases based on the automatic annual adjustnent
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factors. However, if the difference between the adjusted rent and
t he HUD- publ i shed fair market rate rises to nore than 10 percent of
the initial contract rent, Notice H 95-12 instructs housing
authorities to deny further upward adjustnents to Section 8
| andl ords. A Section 8 |landlord can only escape from under this
ceiling by submtting its own rent conparability study show ng
that, despite the discrepancy with HUD s published fair market
rents, the Section 8 unit is actually underpriced relative to
conpar abl e unsubsi di zed units in the area.

Up until the publication of Notice H 95-12, Mi neHousi ng
made rent adjustnments at all five properties every year in
accordance wth the automatic annual adjustnent factors published
by HUD. For the first decade after Notice H 95-12 was pronul gat ed,
Mai neHousi ng denied the |andlords' requests for further upward
adjustnents, citing the limtations inposed by the HUD notice. In
2005, all five landlords submtted rent conparability studies to
Mai neHousing in an effort to show that the 10 percent formula
underestimated the "initial difference" at their sites. Based on
t hese studi es, and at the urgi ng of Mai neHousi ng, HUD agreed to | et
the five landlords use an alternative nethod for calculating the
initial differences at their sites. Rents rose at all five sites
in 2005, with increases of up to $1,092 per unit per year (although
the amount of the increase varied fromunit to unit and site to

site). Rents at three of the five sites have remained at 2005
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| evel s, while HUD has al |l owed further upward adj ustnents at the two

ot her sites in subsequent years.

.

Despite the 2005 rent adjustnents for all five sites and
additional increases at two of the five sites in subsequent years,
owners of the five sites filed a conpl ai nt agai nst Mii neHousing in
federal district court in Decenber 2009 alleging three counts of
breach of contract. Before addressing the nerits of the | andl ords
conpl ai nt, we pause to consi der whether the suit belongs in federa
court at all. Al t hough none of the parties raise the issue on
appeal, we have an obligation to inquire into our subject matter

jurisdiction sua sponte. Liu v. Amerco, 677 F.3d 489, 492-93 (1st

Cr. 2012).

Intheir conplaint, the plaintiffs i nvoke federal subject
matter jurisdiction pursuant to 28 U S.C. 8§ 1331, which grants
district courts "original jurisdiction of all civil actions arising
under the Constitution, laws, or treaties of the United States."
Yet their only clains are for breach of contract, and they appear
t o acknow edge that their breach-of-contract clains ari se under the
| aws of the State of Maine. As a general rule, federal courts | ack
subject matter jurisdiction over state |aw breach-of-contract
actions where, as here, the plaintiffs and the defendant hail from

the sane state. See Mass. Universalist Convention v. Hldreth &
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Rogers Co., 183 F.2d 497, 499 (1st Gr. 1950) (per curiam.

Federal courts allow an exception to this rule only in the rare
i nstance where the contract i s governed by state | aw but a "federa
issue is deci si ve" to the dispute and "the federal
ingredient . . . is sufficiently substantial to confer the arising

under jurisdiction." E.g., W 14th St. Commercial Corp. v. 5 W

14t h Omers Corp., 815 F.2d 188, 196 (2d Cr. 1987).

The federal ingredient doctrine applies in a "special and
smal | category of cases" where a "state-law claim necessarily
rai se[s] a stated federal issue, actually di sputed and substanti al
which a federal forum may entertain wthout disturbing any
congressionally approved balance of federal and state judicia

responsibilities." @nn v. Mnton, 133 S. C. 1059, 1065 (2013)

(internal quotation nmarks omtted); see also Rossell 6- Gonzél ez v.

Cal der6on-Serra, 398 F.3d 1, 12-13 (1st Cr. 2004). The Suprene

Court recently reaffirmed the doctrine's vitality in G able & Sons

Metal Products, Inc. v. Darue Engi neeri ng & Manufacturi ng, 545 U. S.

308 (2005). And although we have enphasized that federal
ingredient jurisdiction "should be applied with caution,” Mtheny
v. Becker, 352 F.3d 458, 460 (1st Cr. 2003) (internal quotation
marks omtted), this is one of the few cases that fits squarely
wi thin the federal ingredient exception.

The dispute in this case involves a federal contractor's

i npl enentation of a federal program the contracts at issue were
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drafted and approved by a federal agency and signed by a federal
official; and the plaintiffs allege that the contractor (here
Mai neHousing) was in breach of the agreenent by following a
gui deline pronmulgated by a federal agency pursuant to a federa
statute. Singly, none of these "federal ingredients"--a claim
agai nst a federal contractor; an agreenent drafted and approved by
a federal agency; a defense based on a federal statute or
gui deline--would be sufficient to establish "arising under"

jurisdiction. See, e.g., Enpire Healthchoice Assur., Inc. wv.

McVei gh, 547 U.S. 677, 699-701 (2006); Louisville & Nashville R R

Co. v. Mdttley, 211 U.S. 149, 152-153 (1908); Lindy v. Lynn, 501

F.2d 1367, 1369 (3d Cr. 1974); lppolito-Lutz, Inc. v. Harris, 473

F. Supp. 255, 259 (S.D.NY. 1979). Yet the scope of federal
ingredient jurisdiction is determned by the totality of the

circunstances, not by a single-factor test. See Gable, 545 U. S.

at 313-14. Based on the totality of the circunstances, we find
that the federal ingredients of the case predom nate.

It is of particular significance here that "[f]edera
jurisdiction is favored in cases that present 'a nearly pure issue
of law that could be settled once and for all and thereafter would
govern nunerous cases.'" Bender v. Jordan, 623 F.3d 1128, 1130

(D.C. Cr. 2010) (quoting Enpire Healthchoice, 547 U S. at 700)

(alterations and sone internal quotation marks omtted). W note

that other Section 8 |andlords have brought alnost identical
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actions el sewhere.® The outcones of the | egal questions in these
cases will dictate whether HUD and/or the public housing agencies
that admnister Section 8 nust pay mllions of dollars in
additional rents to landlords, which--in turn--could require the
agencies to scale back the scope of the Section 8 program "The
issue is potentially so inportant to the success of the [Section 8]
program-since on its resolution my turn the anount of
| ower-i ncone housing actually provided--that we believe that
Congress, had it thought about the matter, would have wanted the
guestion to be decided by federal courts applying a uniform

principle.” Price v. Pierce, 823 F.2d 1114, 1119-20 (7th Cr.

1987) (Posner, J.); see also Alnond v. Cap. Props., Inc., 212 F. 3d

20, 24 (1st Cr. 2000) (First Grcuit is "content to follow Price
pendi ng further enlightennent fromthe Suprene Court"). Mbreover,
"there is no discernable state interest in a state forunt that
woul d out wei gh the federal interest inuniformty. See Bender, 623

F.3d at 1131; see also RI. Fishernen's Alliance, Inc. v. R

Dep't of Envtl. Mnt., 585 F.3d 42, 51-52 (1st G r. 2009).

The decision to apply the federal ingredient doctrine in
a particular case is necessarily fact-bound. See Gully v. First

Nat'l Bank in Meridian, 299 U S. 109, 117 (1936) (Cardozo, J.)

> See, e.g., Cathedral Square Partners Ltd. P ship v. S.D.
Hous. Dev. Auth., No. 07-4001, 2011 U.S. Dist. LEXIS 1703 (D. S. D
Jan. 5, 2011); Geenleaf Ltd. P ship, 2009 U. S. D st. LEXIS 119375;
Arlington Hous. Partners, Inc. v. Chio Hous. Fin. Agency, 2012 Chio
1412 (OGnhio C. App. 2012).
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(federal ingredient doctrine requires "comon-sense accomobdati on
of judgnment to kal ei doscopic situations"). |In the circunstances of
this case, we conclude that federal question jurisdiction exists,
as (1) "[t]he inposition of liability on Governnent contractors
will directly affect the terns of Governnent contracts,”" Boyle v.

United Techs. Corp. 487 U S 500, 507 (1988); (2) the

"dispute . . . turn[s] on the interpretation of a contract
provi sion approved by a federal agency pursuant to a federal
statutory schene,"” Al nond, 212 F.3d at 25; (3) the alleged breach
occurred only because the contractor was followng the federa

agency's explicit instructions, see Corr. Servs. Corp., 534 U S. at

74 n.6; (4) the case presents a pure question of law that wll
govern nunerous cases nationw de, see Bender, 623 F.3d at 1130; (5)
the federal governnment has an overwhelmng interest in seeing the
i ssue deci ded according to a uniformprinciple, see Price, 823 F. 2d
at 1119-20; and (6) there is no countervailing state interest in

having the dispute adjudicated in a state forum see Bender, 623

F.3d at 1131; R I. Fishernen's Alliance, Inc., 585 F.3d at 51-52.

Having satisfied ourselves that we have jurisdiction over the

clains that remain live in this case, we nove on to the nerits.®

6 W need not address the propriety of federal jurisdiction
over any clains against HUD. MaineHousing has not appeal ed from
the district court's dismssal of its third-party conplaint, and
t he | andl ords have wai ved any possible clains agai nst HUD by not
addressing those clains in their brief on appeal. See Decaro v.
Hasbro, Inc., 580 F.3d 55, 64 (1st Cr. 2009) ("contentions not
advanced in an appellant's opening brief are deened wai ved").
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[T,

The nerits i ssues that we nust decide are (1) whet her the
HAP contracts all ow Mai neHousing to invoke the overall limtation
clause to limt paynents to the plaintiffs and (2) if so, whether
Mai neHousi ng properly invoked the overall limtation by enpl oying
the Notice H 95-12 nethod to calculate the difference between the
plaintiffs' contract rents and those of conparable unassisted
units.” W are the first federal appellate court to reach this

guestion.® Although sonme federal trial courts in other circuits

" The magi strate judge's recomended deci sion noted that, if
Mai neHousi ng did not breach the HAP contracts by applying the
Notice H 95-12 nethod, then there is no need to reach the
additional question of whether the HAP contracts prohibit
Mai neHousi ng from appl ying a so-called "nonturnover deduction” to
reduce the automatic annual adjustnent by 1 percentage point at
units that have not changed tenants. On appeal, the | andl ords have
not argued that their nonturnover deduction argunent remains
relevant if the magistrate judge's primary recomendation is
affirmed. See Decaro, 580 F.3d at 64.

The | andl ords do devote a portion of their reply brief to the
argunent that "participation in the Section 8 program does not
automatically constitute consent . . . to whatever terns Congress
or HUD may cone up with in the future.” But the magistrate judge's
recomrended deci sion did not state that the | andl ords had consent ed
to whatever terns Congress or HUD m ght conjure up. Rather, the
magi strate concluded that the landlords had in fact consented to
the overall limtation clause in the original HAP contracts and
t hat Mai neHousi ng properly i nvoked the overall limtation clause in
denying further rent adjustnents. Accordingly, we need not reach
t he question of when--if ever--subsequent changes to the Section 8
statute woul d excuse Mai neHousing fromits obligations under its
contracts with the |andl ords.

The | andl ords' addi ti onal argunents address the cal cul ati on of
damages and thus need not be addressed if we conclude that no
materi al breach has occurred.

8 After oral argunent, the |andlords and M neHousing both
filed letters directing our attention to the Federal Circuit's
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have answered this question in the negative,® we ultinmately take

our guidance from the Suprene Court's Al pine Ri dge decision.

There, a unani mous Court concluded that the terns of the overall
[imtation clause--which apply "notwithstanding any other
provi sions" of the HAP contract--"override conflicting provisions

of any other section.” Al pine Ridge, 508 U S at 18. That

concl usi on survives the 1994 anendnent to the Section 8 statute and
controls our analysis here.

As we have noted, the overall limtation clause allows
Mai neHousi ng to wi t hhol d t he ot herwi se-aut omati c annual adj ustnents
in rental paynents so |ong as Mi neHousing has "determ ned" that

the adjustnents would "result in material differences between the

recent decision in Haddon Housing Associates, L.P. v. United
States, 711 F.3d 1330 (Fed. Cir. 2013). In that case, the Federal
Circuit expressed no view regarding the inpact of the overall
[imtation clause in the landlord' s HAP contract, as the i ssue was
not preserved for appeal. [|d. at 1335-36 & nn. 1-2.

® See, e.q., Haddon Hous. Assocs., LLC v. United States, 99
Fed. C . 311, 340 (2011) ("the overall-limtation clause did not
survive the 1994 Amendnents"), aff'd in part on other grounds and
rev'dinpart, 711 F.3d 1330 (Fed. Cr. 2013); Park Props. Assocs.,
L.P. v. United States, 82 Fed. d. 162, 176 (2008) ("the effect of
the repudi ation of the pricing mechanismin the HAP contracts was
to deprive the overall limtation of any continuing vitality");
Cuyahoga Metro. Hous. Auth. v. United States, 57 Fed. d. 751
759-60 & n.13 (2003) (Cuyahoga |I) (HUD can only invoke overal
limtation clause by conducting conparability study); see also
Cat hedral Square Partners Ltd. P ship, 2011 U.S. Dist. LEXIS 1703,
at *37-38. But cf. Cuyahoga Metro. Hous. Auth. v. United States,
65 Fed. C . 534, 560 (2005) (Cuyahoga Il) (HUD s calcul ation of
"material difference" under Notice H 95-12 is "reasonable, given
t he | anguage of the HAP contracts, as anplified by the statute as
it existed at the tinme those contract were executed").
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rents charged for assisted and conparabl e unassisted units." The
one caveat is that the overall limtation clause preserves the
landlord's right to receive above-market rental paynents to the
extent of the initial difference between the contract rent and the
mar ket rate. MaineHousing argues that it has used the nethod set
forth in Notice H 95-12 to "determ ne" that further automatic
adj ustnments woul d result in "material differences" between contract
rents and market rates. That nmethod relies on the tables of fair
mar ket rents published annually by HUD: If the contract rent is
hi gher than the correspondi ng fair market rent for conparable units
intheregion (and if the difference is nore than 10 percent of the
initial contract rent), then a Section 8 | andl ord cannot receive a
further rent increase unless the |andlord can show -based on "at
| east three exanpl es of unassisted housing in the same nmarket area
of simlar age, type and quality"--that the resulting rent |evel
after application of the automatic annual adjustnent will still be
bel ow the market rate. Notice H 95-12, at 3.

The |l andl ords mai ntain that Mai neHousi ng  never
"determ ned" that automatic adjustnments would result in materia
di fferences between contract rents and market rates because the

verb "deternm ne" neans "to reach a decision after thought and

i nvestigation," Wbster's New Wrld Dictionary (2d ed. 1986)

(enphasi s added), whereas Mai neHousing rotely applied the Notice H

95-12 formul a wi thout any independent inquiry. But to "determ ne"
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al so neans to "ascertain definitely by . . . calculation.” Oxford

English Dictionary (Online ed. 2013); see also The Anerican

Heritage Dictionary (2d Coll ege ed. 1982) ("ascertain definitely,

as after . . . calculation"). MaineHousing certainly calcul ated

that the adjusted rents at assisted units would rise above the fair
mar ket rents for conparable units, and it based this cal cul ati on on
a HUD- prescribed fornmula and HUD- published data. The | andl ords

cherry-picked dictionary definitions do not convince us that
Mai neHousi ng' s act of calculation was anyt hi ng but a
"determ nation. "

The landlords also argue that the fair nmarket rents
publ i shed by HUD cannot be used as a neasure of "the rents charged
for . . . conparabl e unassisted units.” The |andl ords suggest that
unassi sted units are only "conparable” to Section 8 units if they
are in a simlar nei ghborhood and share other comon

characteristics such as size, age, physical configuration,

10 To support their position that the only way Mai neHousi ng can
invoke the overall |imtation clause is by performng a site-
specific rent conparability study, the | andl ords point to the 1988
anmendnent to the Section 8 statute--and, in particular, to a cl ause
in that anmendnent that states: “I'f the [HUD] Secretary or
appropriate State agency does not conplete and submt to the
project owner a conparability study not |ater than 60 days before
the anniversary date of the assistance contract . . . , the
aut omati ¢ annual adjustnent factor shall be applied.” Pub. L. No.
100- 242, § 142(c)(2), 101 Stat. at 1850 (codified as anended at 42
US C 8 1437f(c)(2)(C)). But the sixty-day rule is not in the HAP
contracts, which all state that automati c annual adjustnments should
not go forward if MineHousing determnes that the adjustnents
would lead to material differences between contract rents and
mar ket rates notw t hstandi ng any other provision.
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anenities, and utilities. HUD s fair market rent figures, by
contrast, are cal cul ated on a county-w de or netropolitan-area-w de
basis. HUD reports 40th-percentile rents for zero-, one-, two-,
three-, and four-bedroomunits in each area, but the fair market
rent figures do not include a nore fine-grained breakdown by unit
t ype.

Mai neHousi ng and HUD counter that the fair market rent
figures are designed to reflect "the rent, including the cost of
utilities (except telephone) . . . , that nust be paid in the
market area to rent privately owned, existing, decent, safe and
sanitary rental housing of nodest (non-Iluxury) nature with suitable
anenities." 24 CF.R 8§ 888.111(b). The figures are adjusted to
"exclude public housing units, newy built units and substandard
units.” 1d. 8 888.113(a). Thus, the fair market rent figures do
provide a basis for conparing rents at privately owned Section 8
sites to rents for other units in the general vicinity, taking
account of unit quality, anenities, utilities, and (to sone extent)
age. Since HUD reports rents at the 40th percentile in each county
or netropolitan area, this neans that contract rents will only be
deened above- market for purposes of Notice H95-12 if rents at the
Section 8 site are nore expensive than rents for four out of ten
exi sting decent, safe, and sanitary units in the area with the sane
nunber of bedroons, sanme ownership status, and roughly the sane

anenities. Mreover, HUD has established a procedural nechani smby
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whi ch landlords can challenge the results of the Notice H 95-12
cal cul ati on: by submtting an appraiser's market rent
estimat es--based on at | east three conparable units--show ng that
adjusted rents would be consistent wth prevailing market rates.

See Notice H 95-12, at 5-6; see also U S. Dep't of Hous. & Urban

Dev., Estinmates of Market Rent by Conparison (FormHUD-92273) (July

2003). Indeed, the plaintiffs all took advantage of this mechani sm
when they submtted their own conparability studies to Mai neHousi ng
and HUD in the m d-2000s, and HUD responded by approving upward
adjustnents at all five sites.

Utimtely, we need not deci de whet her the Notice H95-12
method is the best way to calculate rents for "conparable
unassi sted uni ts" under the HAP contracts. The contracts construed

by the Suprenme Court in Alpine Ridge are in all relevant respects

identical to the contracts at issue here, and consistent wth

Al pine Ridge, we read the overall limtation clause as "expressly

assign[ing] to [the agency] the determ nation of whether there
exi st material differences between the rents charged for assisted

and conparabl e unassisted units.” See Al pine Ridge, 508 U S. at

21. Thus, our role is not to determne de novo whether this
cal cul ation was correct. Rather, our role is to determ ne whet her
the Notice H95-12 nethod represents a "reasonabl e neans” of maki ng

t he conpari son. |d.; accord Carm chaels Arbors Assocs., 789 F.

Supp. at 689 n.6 ("Under our interpretation of the HAP
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contract, . . . any reasonable neans of ascertaining whether
material differences in rents exist is authorized under the terns

of the contract."); Nat'l Leased Hous. Ass'n, 22 d. C. at 659

("the HAP contracts do not contain any provision |imting HUD to
any particular met hodol ogy  for making its conparability
determ nation").! W have already explained that M neHousing's
reliance on the Notice H 95-12 nethod--while not the sanme as the
site-specific studies that the Ilandlords seek--still does
incorporate inportant considerations of conparability. Thi s
met hod, conbined with the procedural safeguards which we descri bed
above (and which were actually utilized in this case), certainly
qualifies as "reasonable.” W do not read the contracts of the

Al pi ne Ri dge decision to demand nore than that.

1 The Alpine R dge Court did say that "rent adjustnents
indicated by the automatic adjustnment factors remain the
presunptive adjustnent called for under the contract,” and that
automati ¢ annual adjustnments would be withheld "only in those
presumably exceptional cases where the Secretary has reason to
suspect that the adjustnent factors are resulting in nmaterially
inflated rents.” 508 U. S. at 19-20. But the Al pine Ridge Court
was not asked to deci de what woul d happen if HUD and the state and
| ocal housi ng agenci es--applying HUD mandated nethods--found
"materially inflated rents" to be not "exceptional™ but rather
quite comon. And the Alpine R dge Court certainly did not say
that in such a scenario, HUD or the state and |ocal housing
agenci es woul d be contractually obligated to grant aut omati ¢ annual
adj ustments even after finding that the resulting rents would be
mat eri al |y above the cal cul ated market rates.
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V.

In sum we hold that the overall limtation clauses in
each of the housing assistance paynents contracts allow
Mai neHousi ng to w t hhol d ot herw se-automati ¢ annual adjustnents in
contract rents where Mai neHousi ng determ nes--based on the formul a
prescribed by HUD in Notice H 95-12 and the fair market rent data
publ i shed by HUD- -t hat further adjustnments would result in nmateri al
di fferences between contract rents and market rates. The district
court's decision granting MiineHousing's notion for sunmary

judgnment with respect to the plaintiffs' conplaint is affirned.
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