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LYNCH, Chi ef Judge. Petitioner Peter Heinz Kaufnmann, a

native of Germany, was convicted under Connecticut I|aw for
possession  of child pornography. This had immgration
consequences. The Board of Imm gration Appeals ("BlIA") found him
renmovabl e under 8 U. S. C. 88 1101(a)(43)(1) and 1227(a)(2)(A) (iii).
He petitions for review, arguing that his admssion in the state
proceeding to having imges of children "having sex" is
insufficient to bring himwthin the federal statute's definition
of an aggravated felony of child pornography because the rel evant
state | aw of conviction enconpasses ot her conduct. H s argunent is
meritless, and we deny the petition for review
l.

Petitioner, bornin Germany in 1948, lawfully entered the
United States in 1959. In 1999, petitioner downl oaded child
por nography onto his conputer, paying for the inages with a credit
card. In 2002, Connecticut police officers arned with a search
warrant entered petitioner's house and found at |east five
por nographic images involving known mnors on petitioner's
comput er .

Petitioner pleaded guilty to state charges of possession
of child pornography under Connecticut |aw on Novenber 22, 2004.
During the plea colloquy, the prosecutor explained to the judge
that petitioner had admtted that the inmages were of "children

having sex and it cane from Russia." Petitioner was given a



suspended sentence of five years along with ten years of probati on.
Petitioner does not deny nmaking the adm ssion.

On April 8, 2013, the Departnent of Honeland Security
("DHS"), based on the Connecticut conviction, charged petitioner
with renmovability under 8 U S.C § 1227(a)(2)(A)(iii), which
provides that "[a]ny alien who is convicted of an aggravated fel ony
at any tine after adm ssion is deportable.” See also 8 U S. C
§ 1101(a)(43)(A), (I1).

In an oral decision on June 4, 2013, an I nm gration Judge
("1J") found that petitioner was renovabl e as an aggravated fel on
and ordered his deportation to Germany. Petitioner appealed to the
Bl A, which dismssed the appeal and affirnmed the order of renoval
on Cctober 17, 2013. This petition for review foll owed.

.

Ordinarily, courts lack jurisdictiontoreviewthe BIA s
finding that an alien is renovabl e on the basis of having conmtted
a crimnal offense. See 8 U S.C 8§ 1252(a)(2)(C). However, we
retain jurisdictionto reviewconstitutional clains or questions of
law raised in such a case. See id. 8 1252(a)(2)(D). This petition
for review presents a single question of law, so we have
jurisdiction to address only that question.

We review the BIA's | egal conclusion de novo, granting
sone deference toits reasonable interpretation of the statutes and

regul ations withinits purview See Liu v. Holder, 714 F. 3d 56, 59




(st GCr. 2013). Because the BIA "conducted an independent
evaluation of the record and rested its decision on a self-
generated rationale,” our reviewis focused on the Bl A s decision

rather than the 1J's. Gonzalez v. Holder, 673 F.3d 35, 38 (1st

Cr. 2012) (quoting Zheng v. Holder, 570 F.3d 438, 440 (1st G

2009)) (internal quotation mark omtted).

The BIA concluded that petitioner was renovable for
havi ng been convi cted of an aggravated fel ony of child pornography
as described in 18 U.S.C. 8§ 2251, 2251A, or 2252.' See 8 U S.C
8§ 1101(a)(43)(l). Those provisions, in relevant part, outlaw the
possession of "any visual depiction . . . of a mnor engaging in

sexual ly explicit conduct.” 18 U . S.C. § 2252. "Sexually explicit

conduct" is defined as "graphic sexual intercourse,” "bestiality,"
"masturbation,” "sadistic or masochi stic abuse,” or "exhibition of
the genitals or pubic area of any person.” 1d. § 2256(2). The Bl A

concl uded that petitioner's conviction necessarily fell wi thin that
definition.

The Connecticut statute wunder which petitioner was
convicted crimnalized the knowing possession of child

por nogr aphy. ? It defined child pornography as "any material

! The BIA did not reach the 1J's separate conclusion that
petitioner's sane conviction would also qualify as an aggravated
felony under 8 U S.C 8 1101(a)(43)(A) as "sexual abuse of a
m nor."

2 The statute was anmended after petitioner's indictnment but
before his conviction. He was tried and convicted under the old
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involving . . . photographic or other visual reproduction of alive
performance which depicts a mnor in a prohibited sexual act."
Conn. Gen. Stat. 8§ 53a-193(13) (2003). "Prohibited sexual act," in
turn, was defined as "erotic fondling, nude performance, sexua
exci t ement, sado- masochi stic abuse, masturbation or sexual
i ntercourse. " Id. 8 53a-193(3). Petitioner focuses on the
definition of "erotic fondling," as "touching a person's cl ot hed or
uncl othed genitals, pubic area, buttocks, or if such person is a
female, breast." [d. 8 53a-193(5). H's argunent is that this
fondling of clothed areas nmekes the Connecticut statute broader
than the federal statute. Specifically, the Connecticut statute
crimnalizes possession of depictions involving touching of a
mnor's clothed buttocks or fermale breasts, while the federa
statute does not. Fromthis he says the governnent did not neet
its burden of showi ng the state conviction fell under the federal
statute.

Ordinarily, we use a "categorical approach” to determ ne
whet her a state conviction fits within the federal definition for

purposes of the Immgration and Nationality Act. See Canpbell v.

Hol der, 698 F.3d 29, 34 (1st Cr. 2012). Under that approach, we

exam ne whether the elements of the state crime of conviction

version of the statute, which was operative at the tinme he
commtted the crine.
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necessarily indicate that the elements of the federal crine were

present. See Taylor v. United States, 495 U. S. 575, 600-01 (1990).

However, when a statute is divisible into multiple
offenses or theories of Iliability, sone of which satisfy the
definition under the federal statute and sone of which do not, we
apply a "nodified categorical approach.™ Descanps v. United
States, 133 S. Ct. 2276, 2283-84 (2013). Under the nodified
categorical approach, we may look to the record of conviction to
determ ne whether the petitioner was convicted under one of the
provi sions that does satisfy the federal definition. See Patel v.
Hol der, 707 F.3d 77, 80-81 (1st G r. 2013). When using this
approach, we will find that a state conviction fits the federa
definition only if the record shows as nuch through "necessary"
i nferences; nmerely "reasonable" inferences are insufficient. [|d.

at 82-83 (quoting Renteria-Mrales v. Mikasey, 551 F. 3d 1076, 1085

(9th G r. 2008)) (internal quotation marks omtted). Petitioner
argues that the governnent's inference is no nore than reasonabl e.
W may appropriately review the transcript of the plea

colloquy. See Shepard v. United States, 544 U S. 13, 16 (2005).

That is the source of petitioner's adm ssion that the inmages
portrayed children "having sex."

Petitioner argues that the term "having sex" 1is
anbi guous, and that the Bl A coul d not necessarily conclude that his

conviction fits wthin the definition found in 8 US.C



8§ 1101(a)(43)(1). Petitioner supports his argument with nmultiple
soci al science studies concluding that people ascribe a range of
meani ngs to the term"sex" or "have sex."

Petitioner's argunment m sses the point. The fact that a
termmay carry nmultiple nmeanings does not render it neaningless.?
Hi s real and equally fallacious argunent is that the adm ssion t hat
t he children phot ographed were "having sex" could reasonably nean
he was convicted under the clothed sexual fondling part of the
statute. But no reasonable person would ascribe that neaning to
the term "have sex." Further, none of the social science sources
petitioner relies on support that definition.

Since the plea colloquy established that the pictures
showed children "having sex," the Bl A correctly concluded that it
necessarily established as well that the conviction did not fall
outside the scope of the federal statute, 8 U S C
8 1101(a)(43)(1). Petitioner is renovable. The petition for

review is denied.

3 The term "vehicle" in the context of theft |aws, for
i nstance, nmay be subject to reasonabl e di sagreenent with respect to
sonme things (for exanple, would a non-notorized scooter qualify?),
but it is entirely clear as to others (for exanple, a car is a
vehicle, and a suitcase is not). The fact that it is unclear
whet her a scooter is a vehicle does not change the fact that a
suitcase is not one. Cf. Massachusetts v. U S. Dep't of Transp.
93 F.3d 890, 893-94, 896-97 (D.C. Cr. 1996) (explaining that
statutory anmbiguities "may be unclear in only one direction," and
concluding that even though statute was arguably anbiguous, it
nonet hel ess coul d not have the neaning the agency ascribed to it).
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