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THOMPSON, Circuit Judge.  On January 18, 2022, the 

district court entered an Order and Judgment confirming the 

Modified Eighth Amended Title III Joint Plan of Adjustment of the 

Commonwealth of Puerto Rico, the Employees Retirement System of 

the Government of the Commonwealth of Puerto Rico, and the Puerto 

Rico Public Buildings Authority ("the Confirmation Order") as well 

as Findings of Fact and Conclusions of Law in Connection with the 

Confirmation Order ("the FF/CL").  As the full name of the 

Confirmation Order suggests, this final debt restructuring plan 

was the product of progressive iterations about how to resolve the 

initial petition for debt restructuring, filed in May 2017 by 

Puerto Rico's Financial Oversight and Management Board ("the 

Board") on behalf of the Commonwealth of Puerto Rico and several 

of the Commonwealth's agencies and instrumentalities pursuant to 

Title III of the Puerto Rico Oversight, Management, and Stability 

Act ("PROMESA").  Several creditors filed a notice of appeal to 

challenge the Confirmation Order and the FF/CL.  This court 

consolidated the appeals for briefing and oral argument pursuant 

to Rule 3(b)(2) of the Federal Rules of Appellate Procedure.  This 

opinion resolves the appeal filed by a group of six Credit Unions 

(also often referred to as "cooperatives" or "cooperativas"), each 

of whom filed a proof of claim in this Title III case and then 

jointly filed objections to the evolving plan for restructuring 

the Commonwealth's debts (details about the bases for their joint 
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objections to come in a moment).  As we explain below, the Credit 

Unions' challenge to the district court's rejection of their 

objections is now moot.  Before we explain why, we need to 

introduce the companion adversary proceeding.1   

Almost a year after the Commonwealth filed its initial 

Title III petition, the Credit Unions initiated an adversary 

proceeding claiming that the Commonwealth and several of its 

agencies and instrumentalities defrauded them into purchasing 

worthless bonds as well as compelled them to invest in these 

security instruments such that a taking without just compensation 

had occurred in violation of the U.S. Constitution's Fifth 

Amendment.2  The Credit Unions alleged that these claims of 

misconduct should render their creditor claims in the bankruptcy 

proceeding non-dischargeable pursuant to 11 U.S.C. §§ 105 and 944 

and PROMESA.  

While their adversary complaint was pending, the Credit 

Unions filed joint objections to the Seventh Amended Title III 

Joint Plan of Adjustment and to the Revised Eighth Amended Plan of 

 
1 "[A]n adversary proceeding is a subsidiary lawsuit within 

the larger framework of a bankruptcy case."  In re Fin. Oversight 

& Mgmt. Bd. for P.R., 872 F.3d 57, 63 (1st Cir. 2017) (alteration 

in original) (quoting Kowal v. Malkemus (In re Thompson), 965 F.2d 

1136, 1140 (1st Cir. 1992)); see also Fed. R. Bankr. P. 7001 (which 

48 U.S.C. § 2170 says shall apply to PROMESA cases). 

 
2 In the adversary proceeding, the Credit Unions also alleged 

some Commonwealth-statute-based fraud and negligence claims. 
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Adjustment, arguing that their claims for fraud and 

unconstitutional takings in their adversary action against the 

debtors should be explicitly excepted from discharge pursuant to 

11 U.S.C. § 944(c)(1).  

Meanwhile, back in the docket of the adversary 

proceeding, the defendants filed motions to dismiss the Credit 

Unions' second amended complaint.  In late December 2021, the 

district court granted the motions, concluding that most of the 

Credit Unions' claims sounded in fraud but failed to meet the 

heightened pleading standard for claims based in fraud, that the 

plaintiffs failed to state a plausible takings claim, and that 

some of the claims against some of the defendants lacked subject 

matter jurisdiction because the claim was either not yet ripe or 

had overripened such that the claim was now moot.  See In re Fin. 

Oversight & Mgmt. Bd. for P.R., 578 F. Supp. 3d 267 (D.P.R. 2021).  

The Credit Unions appealed.  

While the Credit Unions' appeal from the dismissal of 

their adversary proceeding was in the briefing stage here, the 

district court entered the Confirmation Order and the FF/CL.  The 

district court summarily overruled the Credit Unions' joint 

objection to the plan:  

[F]or the reasons set forth in th[e] [c]ourt's 

Memorandum Opinion Granting Defendants' Motions to 

Dismiss Second Amended Complaint . . . , the [c]ourt 

overrules the objection of [the Credit Unions] to the 

extent it incorporates the allegations set forth in 
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their adversary complaint, which has now been dismissed 

without leave to amend, alleging that their claims are 

protected by the Takings Clause.  Because the [c]ourt 

has concluded that the Credit Unions have not stated a 

claim upon which relief could be granted under the 

Takings Clause, the [c]ourt finds that their claims for 

payment concerning that alleged taking are not protected 

by the Fifth Amendment and may be impaired and discharged 

by the Plan.  Moreover, to the extent the Credit Unions 

have asserted a claim that approval of the Plan itself 

would constitute a taking, the Credit Unions' objection 

is also overruled for the reasons discussed in 

connection with the objections of other bondholders 

. . . . 

 

The Credit Unions appealed both the Confirmation Order and the 

FF/CL, arguing the district court was wrong to overrule their 

objections to the proposed plans of adjustment when their appeal 

from the dismissal of their adversary proceeding -- which they say 

would result in a revival of nondischargeable claims against the 

Commonwealth -- was still pending in this court.  Indeed, their 

arguments in this appeal focus exclusively on why their fraud and 

takings claims should have survived the adversary defendants' 

motions to dismiss as well as why the district court should have 

excepted these (according to the Credit Unions) soon-to-be-

meritorious claims from discharge.3  

 
3 Neither the Confirmation Order nor the FF/CL explicitly 

mentions the Credit Unions' objections to the proposed plan of 

adjustment based on their fraudulent conduct claims or their 

arguments about why their fraud-based claims should be excepted 

from discharge.  The Credit Unions do not argue, however, that the 

district court's silence in the FF/CL and the Confirmation Order 

about these claims was an error. 
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In an opinion issued today, we affirmed the district 

court's dismissal of the adversary proceeding, concluding that the 

Credit Unions failed to plausibly plead both their fraud-based and 

takings claims.4  See In re Fin. Oversight & Mgmt. Bd. for P.R., 

No. 22-1048, ___ F.4th ___ (1st Cir. 2022).   

Because we have now affirmed the dismissal of the Credit 

Unions' adversary claims, we find ourselves with nothing left to 

decide in this appeal from the Confirmation Order and the FF/CL 

because the Credit Unions no longer have pending adversary claims 

that the district court could except from discharge.  The Credit 

Unions' arguments about why they say their adversary claims should 

have progressed beyond the pleadings stage are moot, and we 

therefore need not address their arguments about whether fraud 

claims are dischargeable pursuant to PROMESA.  See Bos. Bit Labs, 

Inc. v. Baker, 11 F.4th 3, 8 (1st Cir. 2021) ("[I]f a case loses 

its live-controversy character at any point in the proceedings, 

the mootness doctrine generally stops us from pumping new life 

into the dispute . . . by 'ousting' the federal courts of 

'jurisdiction' and 'requir[ing]' us to 'dismiss[]' the case."  

 
4 In addition, we affirmed the dismissal of the Commonwealth-

statute-based negligence claims as time-barred, and the Credit 

Unions' belated challenge to an earlier Government Development 

Bank debt modification plan as moot.  See In re Fin. Oversight & 

Mgmt. Bd. for P.R., No. 22-1048, ___ F.4th at ___. 
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(second and third alterations in original) (quoting Deposit Guar. 

Nat'l Bank v. Roper, 445 U.S. 326, 335 (1980))). 

The Credit Unions' appeal from the Confirmation Order 

and the FF/CL is dismissed.  


