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B efore  B R IS C O E ,  H A R T Z,  and  H O L M E S ,  C ircu i t  Judg es .

A f te r  examin ing  the  b r ie f s  and  appel la te  reco rd ,  th is  pane l  has

de te rm ined  unan im ous ly tha t  o ra l  a rgum en t  w ou ld  no t  m a te r ia l ly a ss is t  the

de te rm ina t ion  o f  th is  appea l .   See  Fed .  R .  A pp .  P .  34 (a ) (2 ) ;  10 th  C ir .  R .

34 .1 (G ).   T he  case  is  the re fo re  o rd ered  subm it ted  w ithou t  o ra l  a rg um en t .   

R aym ond  C la rk  appea ls  the  d is t r ic t  cou rt ’s  den ia l  o f  h is  28  U .S .C .  §
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2254  pe t i t ion ,  in  w h ich  he  argued  tha t  h is  conv ic t ion  fo r  f i r s t  deg ree  murde r

o f  a  peace  o f f ice r  shou ld  be  vaca ted  because  he  w as  den ied  e f f ec t ive

ass is tance  o f  counse l  and  because  he  is  ac tua l ly  innocen t .  

M r .  C la rk  p rev ious ly f i led  a  §  2254  pe t i t ion  in  1990 ,  in  w h ich  he

cha llenged  the  same  conv ic t ion .   T he  d is t r ic t  cou r t  den ied  re l ie f  on  the

m eri ts ,  and  th is  court  a f f i rm ed .   See  C lark  v .  Tansy ,  N o .  91 -2191 ,  1992  W L

102546  (10 th  C i r .  1992)  (unpub l ished ) .

A  d is t r ic t  cou r t  does  no t  have  ju r isd ic t ion  to  address  the  mer i ts  o f  a

second  o r  success ive  pe ti t ion  un t i l  th is  cour t  has  g ran ted  the  requ ired  

au tho riza t ion  under  2 8  U .S .C .  §  2244(b )(3 )(A ).   See  28  U .S .C .  §

2244(b )(3 )(A )  (“B efo re  a  second  o r  su ccess ive  app l ica t ion  pe rm it ted  by th is

sec tion  is  f i led  in  the  d is t r ic t  cou r t ,  the  app lican t  sha l l  m ove  in  the

appropr ia te  cour t  o f  appea ls  fo r  an  o rder  au tho r iz ing  the  d is t r ic t  co u r t  to

conside r  the  app l ica t ion .”) ;   P ease  v .  K l inger ,  115  F .3d  763 ,  764  (10 th  C i r .

1997)  (“T he  d is tr ic t  cou r t  had  no  jur isd ic t ion  to  dec ide  [ the  p e t i t ioner ’s ]  §

2254  pe t i t ion  w ithou t  au tho r i ty f rom  the  court  o f  appea ls .” ) .   T he  d is t r ic t

court  shou ld  have   t ransfe rred  the  ac t ion  to  th is  court .   See  Co lem an  v .

U n i ted  S ta te s ,  106  F .3d  339 ,  341  (10 th  C ir .  1997)  (“ [W ]hen  a  second  o r

success ive  pe ti t ion  fo r  habeas  co rpus  re l ie f  under  §  2254  o r  §  2255  m otion

is  f i led  in  the  d is t r ic t  co u r t  w i thou t  the  requ ired  au tho r iza t ion  by th is  cour t ,

the  d is t r ic t  cou r t  shou ld  t ransfe r  the  pe ti t ion  o r  m ot ion  to  th is  cour t  in  the
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in te re s t  o f  ju s t ice  pu rsuan t  to  [28  U .S .C .]  §  1631 .” ) .   A t  the  ve ry lea s t ,  the

court  shou ld  have  d ism issed  the  pe t i t io n  fo r  lack  o f  ju r i sd ic t ion .   See

Sp i tznas  v .  B oone ,  464  F .3d  1213 ,  1227  (10 th  C ir .  2006)  (“S ince  the  c la im

w as success ive  . . .  the  d is t r ic t  cou r t  . . .  cou ld  on ly d ism iss  the  pe ti t ion  o r

t ransfe r  i t  to  u s  fo r  ce r t i f ica t ion .” ) .  

H ow ever ,  w e  w il l  con s true  the  p lead ings  f i led  in  th i s  cou r t  a s  a

request  unde r  §  2244(b )(3 )(A )  fo r  au tho r iza t ion  to  f i le  a  second  §  2254

pe t i t io n .   Id .  a t  1219  n .  8  (“O f  course ,  cons is ten t  w ith  ou r  p r io r  p rac t ice ,  w e

m ay,  bu t  a re  no t  req u i red  to ,  exe rc ise  d iscre t ion  to  co ns t rue  a  reques t  fo r  a

ce r t i f ica te  o f  appea lab i l i ty a s  an  app lica t ion  to  f i le  a  second  o r  success ive

pe t i t ion ,  o r  v ice  ve rsa  as  w arran ted  in  the  in teres ts  o f  jus t ice .”)  ( c i t ing  to

P ease ,  115  F .3d  a t  76 4) .

In  o rder  to  ob ta in  such  au tho r iza t ion  M r.  C la rk  m ust  m ake  a  p r im a

fac ie  show ing  tha t  sa t is f ie s  §  2244(b )(2 )’s  c r i te r ia  fo r  the  f i l ing  o f  ano the r

habeas  p e t i t ion .   Tha t  sec t ion  requ ires  tha t :

(2 )  A  c la im  p resen ted  in  a  second  o r  success ive  habeas
co rpus  app l i ca t ion  unde r  sec tion  2254  tha t  w as  no t
p resen ted  in  a  p r io r  ap p lica t ion  sha l l  be  d ism issed
un less - -

(A )  the  app lican t  show s tha t  the  c la im  re l i e s  on  a  new
ru le  o f  cons t i tu t iona l  law ,  m ade  re troac tive  to  cases  on
co lla te ra l  rev iew  by the  Sup rem e  C our t ,  tha t  w as
p rev ious ly unava ilab le ;  o r

(B )( i )  the  f ac tua l  p red ica te  fo r  the  c la im  cou ld  no t
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hav e  been  d i scov ered  p rev ious ly th roug h  the  exerc ise
o f  due  d i l igence;  and

( i i )  the  f ac ts  unde r lying  the  c la im ,  i f  p roven  and
v iew ed  in  l igh t  o f  the  ev idence  a s  a  w ho le ,  w ou ld  be
su f f ic ien t  to  e s tab l ish  by c lea r  an d  conv inc ing
ev idence  tha t ,  bu t  fo r  cons t i tu t iona l  e rro r ,  no
reasonab le  f ac tf inde r  w ou ld  have  found  the  app lican t
gu i l ty o f  the  unde rlying  o f fense .

B ased  on  ou r  rev iew  o f  the  im p l ied  ap p l ica t ion ,  w e  h o ld  tha t  M r .  C lark

has  f a i led  to  m ake  a  p r im a  f ac ie  show ing  tha t  the  success ive  pe ti t ion

sa t is f ie s  the  above  requ iremen ts .   H e  invokes  no  new  ru le  o f  cons t i tu t iona l

law  m ade  re t roac t ive  to  case s  o n  co l la te ra l  rev iew  by the  Suprem e  C our t ,

and  no r  does  he  re ly on  any new ly d iscove red  ev idence .   H is  a l lega tions  o f

innocence  a re  mere ly conc luso ry and  no t  suppor ted  by any ev idence

w hatsoev er .

T he  d is tr ic t  cou r t  o rder  is  V A C A T E D ,  and  the  im p l ied  app lica t ion  fo r

au thor iza t ion  to  f i le  ano ther  §  22 54  pe t i t ion  is  D E N I E D .   Th is  m a t ter  i s

D IS M IS S E D .  

E N T E R ED  F O R  TH E  C O U R T

PE R  C U R IA M
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