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APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

(D.C. Nos. 5:13-CV-00832-L, 5:13-CV-00833-L, 5:13-CV-00834-L, 
5:13-CV-00836-L, 5:13-CV-00838-L, 5:13-CV-00839-L, 5:13-CV-00840-L, 
5:13-CV-00841-L, 5:13-CV-00844-L, 5:13-CV-00845-L, 5:13-CV-00846-L) 

 
   
Stephen D. Brody of O’Melveny & Myers LLP, Washington, D.C. (Larry D. 
Ottaway, Amy Sherry Fischer, and Andrew M. Bowman of Foliart, Huff, Ottaway, & 
Bottom, Oklahoma City, Oklahoma; Richard B. Goetz of O’Melveny & Myers LLP, 
Los Angeles, California, with him on the brief) for Defendants-Appellants. 
 
Julie L. Rhoades of Matthews & Associates, Houston, Texas (Timothy M. Bunson, 
Sill Law Group, Edmond, Oklahoma, with her on the brief), for Plaintiffs-Appellees. 
 
Richard A. Samp and Cory L. Andrews, Washington, D.C., filed an amicus curiae 
brief for the Washington Legal Foundation. 
 
Jeremy B. Rosen and Steven S. Fleischman, Horvitz & Levy, LLP, Encino, 
California, filed an amici curiae on behalf of the Chamber of Commerce of the 
United States of America and PHRMA; Kate Comerford Todd and Tyler R. Green, 
National Chamber Litigation Center, Inc., Washington, D.C., filed an amicus curiae 
brief on behalf of the Chamber of Commerce of the United States of America; James 
M. (Mit) Spears and Melissa B. Kimmel, Washington, D.C., filed an amicus curiae 
brief on behalf of PHRMA. 
 
Anita Hotchkiss, Matthew S. Lerner, and Brendan T. Fitzpatrick, Goldberg Segalla 
LLP, Princeton, New Jersey; Hugh F. Young, Jr., Esq., Product Liability Advisory 
Council, Inc., Reston, Virginia, filed an amicus curiae brief on behalf of Product 
Liability Advisory Council, Inc. 
 
J. Burton LeBlanc, IV, American Association for Justice, Washington, D.C.; Louis 
M. Bograd, Center for Constitutional Litigation, P.C., Washington, D.C., filed an 
amicus curiae brief on behalf of the American Association for Justice. 
   

   
Before BRISCOE, Chief Judge, McKAY and ANDERSON, Circuit Judges. 
   

   
BRISCOE, Chief Judge. 
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 In the Class Action Fairness Act of 2005, 28 U.S.C. §§ 1332(d), 1453 

(“CAFA” or “Act”), Congress authorized the removal of certain class actions from 

state to federal court.  The Act’s primary objective was to “ensur[e] Federal court 

consideration of interstate cases of national importance.”  Standard Fire Ins. Co. v. 

Knowles, 133 S. Ct. 1345, 1350 (2013) (internal quotation marks omitted).  To this 

end, CAFA also provides for the removal of “mass actions” that do not qualify as 

traditional class actions, see Fed. R. Civ. P. 23, but which otherwise meet the Act’s 

criteria, Visendi v. Bank of Am., N.A., 733 F.3d 863, 867 (9th Cir. 2013); see also 

28 U.S.C. § 1332(d)(11)(A), (B).   

CAFA defines a mass action as “any civil action . . . in which monetary relief 

claims of 100 or more persons are proposed to be tried jointly on the ground that the 

plaintiffs’ claims involve common questions of law and fact.”  Id. 

§ 1332(d)(11)(B)(i).  The Act excludes from the term “mass action,” inter alia, any 

civil action in which either “the claims are joined upon motion of a defendant,” or 

“the claims have been consolidated or coordinated solely for pretrial proceedings.”  

Id. § 1332(d)(11)(B)(ii)(II), (IV). 

 The controversy before us began when 702 plaintiffs from 26 different states 

and the Commonwealth of Puerto Rico filed twelve nearly identical product liability 

actions against the defendants in the District Court of Pottawatomie County, 

Oklahoma.  The defendants are manufacturers of transvaginal mesh medical devices.   
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The plaintiffs are women who were implanted with the devices and their husbands, 

who assert loss-of-consortium claims.    

None of the individual actions contained 100 or more plaintiffs.  Each of the 

actions included at least one New Jersey resident plaintiff.  Each complaint 

specifically disclaimed federal question and federal diversity jurisdiction, and 

included provisions that admitted the claims had been joined for the purpose of 

pretrial discovery and proceedings but disclaimed joinder for trial purposes.  All 

twelve actions were assigned to the same state court judge.   

 The defendants, corporate residents of New Jersey, removed the actions to the 

United States District Court for the Western District of Oklahoma, relying on both 

diversity jurisdiction and CAFA removal jurisdiction.  They argued that complete 

diversity existed between the parties because in each action, the New Jersey citizen 

plaintiff had been fraudulently joined and should therefore be disregarded for 

diversity purposes.  They further contended that jurisdiction was available under 

CAFA’s “mass action” provision because, by filing all of the suits in the same court 

before the same judge, plaintiffs had proposed a joint trial of claims involving more 

than 100 plaintiffs.1   

                                              
1  The parties do not dispute the existence of any other requirement for CAFA 
removal jurisdiction.   
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 Plaintiffs moved to remand eleven of the actions, involving 650 plaintiffs,2 to 

state court.  The district court granted their motion.  It declined to adopt the 

procedural misjoinder doctrine advocated by the defendants, and concluded that 

plaintiffs had not in fact proposed a joint trial of their claims, as required for CAFA 

removal jurisdiction.  Halliburton v. Johnson & Johnson, ___ F. Supp. 2d ___,  

Nos. CIV–13–832–L, CIV–13–833–L, CIV–13–834–L, CIV–13–836–L, 

CIV-13-838–L, CIV–13–839–L, CIV–13–840–L, CIV–13–841–L, CIV–13–844–L, 

CIV–13–845–L, CIV–13–846–L, 2013 WL 5719016 (W.D. Okla. Oct. 18, 2013).  

We now affirm the district court’s order remanding these cases to state court. 

I. APPELLATE JURISDICTION 

 Ordinarily, an order remanding a removed case to state court is not  

appealable.  28 U.S.C. § 1447(d).  CAFA provides an exception by permitting a court 

of appeals to review an order remanding a class action—including a mass action—to 

state court “if application is made to the court of appeals not more than 10 days after 

entry of the order.”  Id. § 1453(c)(1).  The defendants filed a timely application to 

appeal.  We therefore have jurisdiction to review the order of remand under CAFA.  

                                              
2  Plaintiffs did not move to remand one of the actions, Bridgewater, et al. v. 
Johnson & Johnson, et al., CIV-13-843-L, involving 52 plaintiffs from 15 states.  
Bridgewater was eventually transferred to the United States District Court for the 
Southern District of West Virginia, for consolidated or coordinated pretrial 
proceedings in a multi-district litigation pending within that court, and is therefore 
not before us.   
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We discuss our jurisdiction to review the district court’s determination concerning 

diversity jurisdiction in Part III, infra.   

II. REMAND UNDER CAFA 

 “We review the district court’s ruling on the propriety of removal de novo.”  

Frederick v. Hartford Underwriters Ins. Co., 683 F.3d 1242, 1245 (10th Cir. 2012).   

The issue here is a narrow one:  whether a joint trial involving the claims of 100 or 

more persons has been proposed, thus making plaintiffs’ claims a “mass action” 

removable to federal court.  At the outset, we note that it seems clear that the 

plaintiffs’ choice to file separate suits, each containing fewer than 100 plaintiffs, 

cannot simply be disregarded as procedural gamesmanship and their “civil action” 

summarily treated as a single one containing 650 plaintiffs.  On that point, we adopt 

the well-established principle, explained in several persuasive cases from our sister 

circuits, that “state court plaintiffs with common claims against a common defendant 

may bring separate cases with fewer than 100 plaintiffs each to avoid federal 

jurisdiction under CAFA—unless their claims are ‘proposed to be tried jointly.’”  

Atwell v. Boston Scientific Corp., 740 F.3d 1160, 1162-63 (8th Cir. 2013) (collecting 

cases); see also Scimone v. Carnival Corp., 720 F.3d 876, 884 (11th Cir. 2013) 

(“Every other court of appeals confronted with this question has come to the same 

conclusion:  that plaintiffs have the ability to avoid § 1332(d)(11)(B)(i) jurisdiction 

by filing separate complaints naming less than 100 plaintiffs and by not moving for 
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or otherwise proposing joint trial in the state court.”); Tanoh v. Dow Chem. Co., 

561 F.3d 945, 953 (9th Cir. 2009).   

Plaintiffs have conceded that their claims involve common questions of law 

and fact.  The real battle here is over whether the plaintiffs’ filing of these cases in 

the same Oklahoma court, even if permissibly divided into eleven different actions, 

proposed a joint trial involving all of their claims.  In support of their argument that it 

did, the defendants emphasize that “a joint trial can take different forms as long as 

the plaintiffs’ claims are being determined jointly.”  In re Abbott Labs., Inc., 698 

F.3d 568, 573 (7th Cir. 2012).  By placing their claims before the single Oklahoma 

judge, they argue, the plaintiffs have implicitly proposed a joint trial under CAFA 

through their litigation conduct.  Given this reality, the defendants urge us to 

disregard plaintiffs’ express statement that they have not joined their claims for trial.  

To hold otherwise, they claim, would be to exalt form over substance, sanction 

procedural gamesmanship, and thwart the Congressional intent behind CAFA. 

 The plaintiffs respond that CAFA’s definition of a “mass action” is a narrow 

one, and that removal statutes are to be strictly construed against removal.  They 

argue that they are masters of their complaint, which they deliberately structured to 

avoid federal jurisdiction under CAFA.  The plaintiffs emphasize that they have 

“consolidated or coordinated” their claims “solely for pretrial proceedings,” thus 

bringing themselves within the exclusion in 28 U.S.C. § 1332(d)(11)(B)(ii)(IV).    
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 A.  Statutory Text    

 We begin our analysis with the statutory text.  See, e.g., Scimone, 720 F.3d at 

881 (“The starting point for interpreting what constitutes a proposal for a joint trial 

. . . is the language of the statute itself.” (internal quotation marks omitted)).  

Although plaintiffs argue that removal statutes should be strictly construed against 

removal, this principle of construction does not defeat the general principle of 

statutory construction that terms used in a statute should be given their plain 

meaning.  See Miss. ex rel. Hood v. AU Optronics Corp., 134 S. Ct. 736, 744 (2014) 

(interpreting the term “plaintiffs” as used in CAFA “in accordance with its usual 

meaning,” leading to an easy-to-apply rule, and noting that “when judges must decide 

jurisdictional matters, simplicity is a virtue”). 

 The relevant text is that defining “mass action” as “any civil action . . . in 

which monetary relief claims of 100 or more persons are proposed to be tried jointly 

on the ground that the plaintiffs’ claims involve common questions of law and fact.”  

28 U.S.C. § 1332(d)(11)(B)(i).  CAFA does not explicitly define either a “proposal” 

or a “joint trial.”  It does not specify who can make such a proposal—the plaintiffs 

only, or the district court through an order of consolidation or coordination.  It does 

not tell us how to distinguish between a proposal for joint pre-trial proceedings and a 

proposal that claims be tried jointly.  And it does not define how such a proposal may 

be made.   
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 Nevertheless, we have little difficulty under the circumstances presented here 

in determining that neither the plaintiffs, nor the state court, have “proposed” a “joint 

trial” within the meaning of the statute.  Not only does CAFA’s plain language 

support this result, but as will be seen, the legislative history and persuasive authority 

from the Supreme Court and other circuits also lend support to this conclusion.      

First, the common usage of the word “propose” involves an intentional act.  To 

“propose” means “to suggest (something, such as a plan or theory) to a person or 

group of people to consider”; “to plan or intend to do (something)”; or “to suggest 

(someone) for a job, position, office, etc.”  Merriam-Webster Online Dictionary, 

http://www.merriam-webster.com/dictionary/proposed (visited March 29, 2014).  

See Scimone, 720 F.3d at 884 (“The more natural reading of the [mass action] 

provision is that the plaintiffs must actually want, or at least intend to bring about, 

what they are proposing.”).   

Far from “proposing” a joint trial, plaintiffs here have explicitly disclaimed 

such an intention in their complaints.3  Their intention to avoid CAFA jurisdiction is 

also consistently reflected in their litigation conduct.  They have not requested 

consolidation of their claims for trial, and there is no indication that the state court 

has itself “proposed” such a consolidation.  Certainly, no explicit proposal for a joint 

                                              
3 The complaints state that “[j]oinder of Plaintiffs’ claims is for the purpose of 
pretrial discovery and proceedings only and is not for trial.”  Aplt. App., Vol. I 
at 223a. 
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trial has been made, either in plaintiffs’ complaints or in any other document that 

forms part of the record before us. 

The defendants contend, however, that plaintiffs made an implicit proposal for 

a joint trial through their choice of a common forum for their claims.  But even if a 

proposal for joint trial may be made implicitly under certain circumstances,4 nothing 

in CAFA’s plain language supports the concept that such a “proposal” may be 

inferred simply because plaintiffs filed within a single jurisdiction separate 

complaints containing similar claims, where they made no request that the claims be 

consolidated or coordinated for trial in any way.5  Furthermore, defendants’ attempts 

to persuade us that the plaintiffs’ complaints are in essence already consolidated or 

coordinated cannot, by statutory definition, itself create a “mass action,” because a 

mass action cannot result from a proposal for joinder by the defendants.  28 U.S.C. 

§ 1332(d)(11)(B)(ii)(II); see also Anderson v. Bayer Corp., 610 F.3d 390, 393-94 

                                              
4  The Seventh Circuit has stated that under CAFA, “a proposal for a joint trial 
can be implicit.”  Abbott Labs., 698 F.3d at 572.  But none of the examples provided 
in Abbott Laboratories—the filing of a single complaint containing more than 100 
plaintiffs; a proposal for a trial involving exemplary plaintiffs, to be followed by the 
application of issue or claim preclusion to more than 100 claims; or an express 
request for consolidation through trial—approaches the circumstances presented here.  
We therefore conclude Abbott Laboratories is distinguished from our case. 

5  The defendants’ position seems to rest on an assertion that a joint trial is a 
necessary consequence of the plaintiffs’ choice of a common forum to hear their 
complaints. Although it is an ancient principle in the law that a party “must be 
presumed to intend the necessary consequences of his acts,” Toof v. Martin, 80 U.S. 
40, 48 (1871) (emphasis added), here it is too early to tell whether a joint trial will be 
such a “necessary consequence” of the plaintiffs’ Oklahoma filings.   
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(7th Cir. 2010) (“[Defendant’s] argument that these separate lawsuits be treated as 

one action is tantamount to a request to consolidate them—a request that Congress 

has explicitly stated cannot become a basis for removal as a mass action”); Tanoh, 

561 F.3d at 953-54 (noting that the defendant, “while never formally moving to 

consolidate plaintiffs’ claims—urges us to treat those claims as if they should have 

been consolidated for purposes of removal under CAFA . . . .[This] request precisely 

fits the statutory limitation [in § 1332(d)(11)(B)(ii)(II)].”).    

We find further support for this understanding by considering the applicable 

terms within their statutory context.  The fact that Congress excluded from the 

definition of a “mass action” claims consolidated merely for pretrial proceedings, 

see 28 U.S.C. § 1332(d)(11)(B)(ii)(IV), even if such claims would otherwise meet the 

definition of a “mass action,” suggests that the mere act of filing separate but 

similarly-worded complaints against a common defendant in the same court does not 

necessarily constitute a proposal for a joint trial.  Congress clearly contemplated 

situations in which the claims of 100 or more persons would be deliberately filed and 

consolidated for pretrial purposes only—likely within the same court—without 

coming within the definition of a “mass action.”   

 This brings us to the other significant phrase requiring analysis:  a “joint trial.”  

A “trial” is “[a] formal judicial examination of evidence and determination of legal 

claims in an adversary proceeding.”  Black’s Law Dictionary 1644 (9th ed. 2009).  A 

“joint trial” is “[a] trial involving two or more parties.”  Id.  We agree with the 
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defendants that a “joint trial” need not involve all 650 plaintiffs being seated together 

in the same courtroom at the same time.  But we cannot agree that plaintiffs’ filing of 

eleven suits in the same Oklahoma court—even given the likelihood that measures of 

judicial economy, scheduling, and organization such as bellwether trials may 

eventually be employed in connection with the “examination of evidence and 

determination of legal claims”—necessarily implies an existing “proposal” for a 

“joint trial.”  See Anderson, 610 F.3d at 394 (noting that a proposal for some form of 

joint trial “seems possible (perhaps even likely) at some future point in these cases, 

given the similarity of their claims.  But it is not yet a certainty, and Congress has 

forbidden us from finding jurisdiction based on [defendant’s] suggestion that the 

claims be tried together”); Koral v. Boeing Co., 628 F.3d 945, 947 (7th Cir. 2011) 

(stating that the plaintiffs’ prediction of what might happen if the judge decided to 

hold a mass trial was not the same as a proposal for such a trial); cf. Visendi, 

733 F.3d at 868 (“Whether Plaintiffs’ claims ultimately proceed to a joint trial is 

irrelevant” to question of whether a joint trial had been proposed at the time of 

removal.).   

We therefore reject defendants’ argument that under the circumstances of this 

case, plaintiffs have implicitly proposed a joint trial.  Because there is no joint trial 

proposed, plaintiffs’ claims do not represent a “mass action” and the district court 

properly remanded them to state court.        
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  B.  CAFA’s Purposes and Origin  

Although the application of CAFA’s plain language is sufficient for us to 

affirm the district court here, we note that an examination of the purposes and origin 

of CAFA also supports our conclusion that plaintiffs have not proposed a joint trial.  

CAFA’s stated purposes are to “assure fair and prompt recoveries for class members 

with legitimate claims;” to “restore the intent of the framers . . . by providing for 

Federal court consideration of interstate cases of national importance under diversity 

jurisdiction;” and to “benefit society by encouraging innovation and lowering 

consumer prices.”  CAFA § 2, Pub. L. No. 109-2, 119 Stat. at 5 (2005).  The Senate 

Report accompanying CAFA explains that mass actions were added to the Act 

because “[m]ass action cases function very much like class actions and are subject to 

many of the same abuses.”  S. Rep. No. 109-14, at 46 (2005).  The primary “abuses” 

Congress identified were misuse of the “complete diversity requirement” and abuse 

of the “amount-in-controversy” requirement.  Id. at 10.6  Neither is at issue in this 

CAFA removal action.   

Moreover, the Senate Report describes a mass action as “any civil action in 

which 100 or more named parties seek to try their claims for monetary relief 

together.”  Id. at 44 (emphasis added).  The definitional emphasis here is on the 

plaintiffs’ intent, on what they “seek” to accomplish.  As we have already explained, 
                                              
6  Under CAFA, the aggregate amount in controversy must exceed “$5,000,000, 
exclusive of interest and costs,” and at least one plaintiff must be a citizen of a state 
or foreign state different from that of any defendant.  28 U.S.C. § 1332(d)(2), (6). 
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there has been no showing that plaintiffs here have sought to conduct a joint trial of 

their claims.  

C.  Existing Case Law 

Cases in this area necessarily are fact-specific, due to the need to apply 

CAFA’s statutory principles to the particular jurisdictional facts involved.  

Nevertheless, we also find support for our approach in Supreme Court authority and 

in cases from other circuits.   

 1.  Supreme Court Authority 

In Mississippi ex rel. Hood v. AU Optronics Corp., 134 S. Ct. 736, 740 (2014), 

the state of Mississippi filed a state court parens patriae suit against manufacturers, 

marketers, sellers, and distributors of liquid crystal display panels, alleging violations 

of the Mississippi Consumer Protection Act and the Mississippi Antitrust Act.  The 

defendants removed the action to the Southern District of Mississippi.  The federal 

district court subsequently granted the Mississippi attorney general’s motion to 

remand to state court, citing CAFA’s “general public” exception.7  The Fifth Circuit 

reversed, holding that the case qualified as a “mass action” but that the “general 

public” exception did not apply.   

                                              
7  CAFA excludes from the definition of a mass action “any civil action in which 
. . .  all of the claims in the action are asserted on behalf of the general public (and 
not on behalf of individual claimants or members of a purported class) pursuant to a 
State statute specifically authorizing such action.” 28 U.S.C. 
§ 1332(d)(11)(B)(ii)(III). 
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The Supreme Court reversed the Fifth Circuit decision.  The Court reasoned 

that even if 100 or more unnamed persons were “real parties in interest,” this was 

insufficient to establish that the state had filed a “mass action.”  Id. at 741-42.  The 

Court noted that “the statute says ‘100 or more persons,’ not ‘100 or more named or 

unnamed real parties in interest.’  Had Congress intended the latter, it easily could 

have drafted language to that effect.”  Id. at 742.  Moreover, “the term ‘persons’ in 

§ 1332(d)(11)(B)(i) refers to the individuals who are proposing to join as plaintiffs in 

a single action,” not to proposed but unnamed real parties in interest.  Id.   

Most significantly for the issues in this case, the Court then went on to discuss 

the Court of Appeals’ reliance on “background principles” of CAFA.  The Fifth 

Circuit had claimed to be looking to the substance of the action rather than the labels 

the parties had attached to it.  The Supreme Court concluded that Congress did not 

intend that courts engage in such a background inquiry when deciding whether a suit 

is a mass action.  Id. at 745-46.  The Court found significant CAFA’s express 

provision that a mass action would not include “any civil action in which . . . the 

claims are joined upon motion of a defendant.”  Id. at 746 (quoting 28 U.S.C. 

§ 1332(d)(11)(B)(ii)(II)).  With this language, “Congress demonstrated its focus on 

the persons who are actually proposing to join together as named plaintiffs in the 

suit.”  Hood, 134 S. Ct. at 746.  The Supreme Court’s reasoning here suggests a 

narrow focus on the statutory language, and on the plaintiffs actually named in the 

suit.   

Appellate Case: 13-6287     Document: 01019232908     Date Filed: 04/11/2014     Page: 27     



- 28 - 

 

The defendants find a contrary principle stated in Standard Fire Ins. Co. v. 

Knowles, 133 S. Ct. 1345 (2013).  In that case, the Court cautioned us, in performing 

the CAFA analysis, against “treat[ing] a nonbinding stipulation as if it were binding, 

exalt[ing] form over substance, and run[ning] directly counter to CAFA’s primary 

objective: ensuring Federal court consideration of interstate cases of national 

importance.”  Id. at 1350 (internal quotation marks omitted).  But “[t]he holding of 

Knowles, which concerns a different section of the statute, plainly does not address 

the issue presented in this case.”  Scimone, 720 F.3d at 886.  In Knowles, a stipulation 

concerning the amount in controversy purported to bind absent class members that 

could not be legally bound before the class was certified.  Here, the named plaintiffs, 

through their attorneys, have stated in their complaints that they do not intend to try 

their cases jointly.  We therefore distinguish Knowles from the circumstances in our 

case.  

  2.  Authority from Other Circuits 

 We have found no published case from another circuit that tracks precisely 

with what we view as the essential facts of this case:  the filing of eleven separate 

suits, each containing fewer than 100 plaintiffs, but in the aggregate containing far 

more than 100 plaintiffs, assigned to the same state-court judge, with each complaint 

noting that the claims within the complaint would be consolidated for pretrial and 

discovery purposes, but containing an express disclaimer of any request that the 

claims be jointly tried.  Cf. Atwell, 740 F.3d 1161 (three groups of plaintiffs, each 
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comprising fewer than 100 plaintiffs, filed motions proposing that the state court 

assign each group to a single judge for purposes of discovery and trial; CAFA 

jurisdiction present); Visendi, 733 F.3d at 867-68 (plaintiffs’ initial complaint 

proposed a joint trial in state court, and their claims involved “common questions of 

law or fact” sufficient to justify removal under CAFA; CAFA jurisdiction present); 

Romo v. Teva Pharm. USA, Inc., 731 F.3d 918, 921, 923 (9th Cir. 2013) (plaintiffs 

sought coordination of multiple actions under a California Rule of Civil Procedure 

that did not limit coordination to pretrial matters, stating they wished to avoid danger 

of “duplicative discovery, waste of judicial resources and possible inconsistent 

judicial rulings on legal issues,” that they wished to consolidate “for all purposes,” 

and to avoid “inconsistent . . . judgments”; CAFA jurisdiction absent), reh’g en banc 

granted, 742 F.3d 909 (9th Cir. 2014);8 Scimone, 720 F.3d at 883 (plaintiffs filed two 

suits with 100 or more plaintiffs in the aggregate, and never moved for consolidation; 

                                              
8  The majority opinion in Romo drew a strong dissent from Judge Gould.  He 
noted that “[p]roposals for joint trials may be made implicitly, and a joint trial may 
take different forms as long as the plaintiffs’ claims are being determined jointly.”  
Romo, 731 F.3d at 925 (Gould, J., dissenting).  He provided the example of an 
exemplary or bellwether trial, which “may only feature a small group of plaintiffs, 
but it is still a joint trial when the claims or issues of a larger group are precluded or 
otherwise decided by the results.”  Id.  In his view, the reasons plaintiffs gave in 
support of coordination “including the danger of inconsistent judgments and 
conflicting determinations of liability . . . could only be addressed through some form 
of joint trial.”  Id. at 927.   
 Romo thus brings sharply into focus the issues that we have faced in deciding 
this case.  We, of course, will not have the benefit of the en banc Ninth Circuit’s 
decision in Romo, as the scheduled rehearing will take place only after the expiration 
of our statutory deadline in this case.    
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CAFA jurisdiction absent); Abbott Labs., 698 F.3d at 570-71 (several hundred 

plaintiffs filed ten lawsuits in three different state courts, later requesting that the 

state supreme court consolidate and transfer their cases to a single county; plaintiffs 

specifically requested consolidation through trial; CAFA jurisdiction present); 

Anderson, 610 F.3d at 392-93 (plaintiffs filed actions aggregating over 100 plaintiffs, 

apparently without any request for consolidation; CAFA jurisdiction absent); Koral, 

628 F.3d at 946 (plaintiffs filed a total of 29 suits involving 117 plaintiffs in state 

court; later arguing that the forum was not inconvenient because some of the cases 

would be tried as exemplar cases and the issue of liability would be determined for 

the remaining cases by the result in the exemplar cases; CAFA jurisdiction absent 

and removal was premature); Tanoh, 561 F.3d at 956 (plaintiffs filed actions 

containing fewer than 100 plaintiffs but aggregating to more than 100 plaintiffs, but 

neither plaintiffs nor the state court had proposed consolidating the actions for trial; 

CAFA jurisdiction absent); Freeman v. Blue Ridge Paper Prods., Inc., 551 F.3d 405, 

406 (6th Cir. 2008) (plaintiffs divided their suit chronologically into five separate 

suits covering six-month time periods, with each suit seeking less than CAFA’s $5 

million threshold; remanded for further proceedings concerning CAFA jurisdiction); 

Bullard v. Burlington N. Santa Fe Ry. Co., 535 F.3d 759, 761 (7th Cir. 2008) 

(plaintiffs filed a single complaint containing more than 100 plaintiffs; CAFA 

jurisdiction present). 
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 Though none of these cases is precisely on point, we gather one essential fact 

from all of them.  In none of them did the court find a proposal for a joint trial 

present solely because the plaintiffs filed multiple cases each containing fewer than 

100 claims.  Thus, we conclude these cases provide implicit support for our 

approach, outlined above.   

Finally, we emphasize that our decision rests on the facts currently presented 

to us in the record.  “Plaintiffs’ separate state court actions may, of course, become 

removable at [some] later point if plaintiffs seek to join the claims for trial.”  Tanoh, 

561 F.3d at 956; see also Scimone, 720 F.3d at 881-82 (stating CAFA’s plain 

meaning would support removal if plaintiffs moved for consolidation on the eve of 

trial); Anderson, 610 F.3d at 394 (“Of course, subsequent action by the plaintiffs in 

state court might render these claims removable.”).  But plaintiffs have not yet taken 

this step, and thus there is no “mass action” as yet that would support CAFA removal 

to federal court.   

III.  REMAND FOR LACK OF DIVERSITY JURISDICTION 

 Defendants argue, in the alternative, that removal was proper under the district 

court’s diversity jurisdiction.  Diversity jurisdiction generally requires complete 

diversity of citizenship between the parties.  See 28 U.S.C. § 1332(a).  Because 

plaintiffs joined at least one New Jersey plaintiff in each suit, the district court could 

assume diversity jurisdiction only by disregarding the New Jersey plaintiff.  
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Defendants argue that this can be accomplished through the doctrine of “fraudulent 

misjoinder.”   

We acquired jurisdiction over this appeal based on the specific grant of 

jurisdiction to review a CAFA remand order provided in 28 U.S.C. § 1453(c). Having 

accepted CAFA jurisdiction, we may also reach the defendants’ alternative, diversity 

jurisdiction argument.  Coffey v. Freeport McMoran Copper & Gold, 581 F.3d 1240 

(10th Cir. 2009) (per curiam).  But in Coffey, we further held that our “decision to 

exercise that jurisdiction is discretionary.”  Id. at 1247.  Accordingly we declined to 

determine whether the district court had properly remanded in spite of the 

defendants’ argument that CERCLA provided another basis for federal court 

jurisdiction.  Id. at 1247-48.  Similar considerations prompt us also to decline to 

exercise jurisdiction over the diversity jurisdiction issue here.   

First, consideration of this issue would require us to determine whether to 

recognize the doctrine of “fraudulent misjoinder of plaintiffs . . . to circumvent 

diversity jurisdiction,” Aplt. Br. at 18 (citation omitted), a rule that the defendants 

admit has not yet been adopted within this circuit, id. at 19.  Second, absent our 

jurisdiction over the CAFA remand order, there would have been no freestanding 

appellate jurisdiction to review the district court’s ruling on diversity jurisdiction, a 

factor we found significant in Coffey, 581 F.3d at 1247.  Finally, to reach the 

diversity issue would likely embroil us in difficult factual issues.  We therefore 

decline to exercise our discretion to review the diversity jurisdiction issue. 
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IV.  CONCLUSION 

 We affirm the district court’s order remanding these cases to state court, 

because plaintiffs’ cases do not represent a removable “mass action” as defined in 

CAFA.  We decline to exercise jurisdiction over the district court’s decision to 

remand for lack of diversity jurisdiction.   
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No. 13-6287, Teague, et al. v. Johnson & Johnson, et al.

ANDERSON, Circuit Judge, concurring.

In order to avoid federal jurisdiction under CAFA plaintiffs’ counsel

intentionally filed eleven separate but virtually identical complaints, with less

than 100 plaintiffs each, almost simultaneously before a single state court judge

in Pottawatomie County, Oklahoma.  The defendants argue that such a

circumstance necessarily implies a proposal for a joint trial of some or all of those

repetitive claims, or common issues of law or fact.  No case cited by the

defendants goes that far.  The majority opinion holds that filing does not

constitute a proposal, implicit or otherwise.  I agree.  The defendants are merely

predicting what is likely to happen.  But with some force.

At oral argument plaintiffs’ counsel was asked if, assuming a remand, she

was representing to the court that except for pretrial proceedings she or her co-

counsel intended to build a Chinese wall around each of these eleven virtually

identical cases and try each one independently from scratch, including questions

of liability, free of any type of controlling or preclusive determinations that

would govern in all of the cases.  In other words she intended no joint trial in

whole or in part, bellwether, exemplar, or otherwise, that would settle any issue

of law or fact common to any part or all of the eleven cases.  She stated that was

the plan.  That is a dubious prospect.  In major litigation like this, especially

when counsel is the same in all the cases, there are common issues of law and

fact, and the cases are assigned to one judge, case management strategies will be
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employed for the sake of efficiency, and the avoidance of redundancy and

inconsistencies.  Two leading cases illustrate how joint trial proposals were

deemed to have arisen in parallel circumstances: In re Abbott Labs., Inc., 698

F.3d 568 (7th Cir. 2012), and Atwell v. Boston Sci. Corp., 740 F.3d 1160 (8th Cir.

2013).

In Abbott, several hundred plaintiffs filed ten personal injury actions

against Abbott in three state courts and thereafter filed motions to have the cases

consolidated.  The Seventh Circuit held that the motion to consolidate constituted

an implicit proposal for a joint trial, observing that the plaintiffs’ consolidation

request included the words “through trial”, but also stressing the plaintiffs’

assertion in their motion that such consolidation “would also facilitate the

efficient disposition of a number of universal and fundamental substantive

questions applicable to all or most of Plaintiffs’ cases without the risk of

inconsistent adjudication.”  The court then stated that “[I]t is difficult to see how

a trial court could consolidate the cases as requested by plaintiffs and not hold a

joint trial or an exemplar trial with the legal issues applied to the remaining cases. 

In either situation, plaintiffs’ claims would be tried jointly.”  Abbott, 698 F.3d at

573.

In Atwell, three groups of plaintiffs filed separate product liability actions

against four manufacturers in Missouri’s Twenty-Second Judicial Circuit.  Each

group comprised less than 100 plaintiffs.  The three groups filed generally similar

-2-
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motions proposing that the state court assign each group to a single judge.  They

disclaimed any intent to have the cases consolidated.  Rather they sought

assignment to a single judge “who could handle these cases for consistency of

rulings, judicial economy, [and] administration of justice.”  And because of the

complexity that will occur all the way through, according to counsel for the

Atwell plaintiffs, “[t]here’s going to be a process in which to select the bellwether

case to try.”  In ruling that these cases were properly removed to federal court

under CAFA, the Eighth Circuit stated that such statements by counsel “revealed

the purpose of their motions—a joint assignment in which the ‘inevitable result’

will be that their cases are tried jointly.”  Atwell, 740 F.3d at 1165.

In Romo v. Teva Pharmaceuticals USA, Inc., 731 F.3d 918 (9th Cir. 2013),

attorneys for plaintiffs in some of the forty similar product liability actions filed

in California state courts sought coordination of their common actions.  The only

question was whether the plaintiffs’ petition for coordination constituted a

proposal that the cases be tried jointly for purposes of CAFA.  The majority found

that it wasn’t.  Dissenting, Judge Gould stated that the “[r]easons Plaintiffs listed

as supportive of their petition, including inconsistent judgments and conflicting

determinations of liability, in my view could only be addressed through some

form of joint trial.  When Plaintiffs asked the California Judicial Council to

coordinate their cases for reasons that only a joint trial could address, they

implicitly proposed a joint trial, bringing their cases within CAFA’s mass action

-3-
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provision.”  Id. at 927.  While Romo, at least the majority opinion, is no longer

authoritative because en banc review has been granted, I find Judge Gould’s

reasoning to be persuasive and applicable to the case before us.

The rationale of these cases (and there are others) applies here.  The tactic

of filing multiple cases before a single state court judge simply takes a short cut

by eliminating the necessity in the cited cases of filing motions to assign,

consolidate or coordinate cases before a single judge.  It does not, however,

eliminate all that will undoubtedly transpire by way of seeking avoidance of

inconsistent rulings, mistakes due to complexity, judicial economy, efficiency,

and so on.  Such matters cannot and, in my estimation, will not be addressed in

the state court in these cases without some form of proposal (and that is all it

takes), either implicit or explicit, for some sort of joint trial.  Such a joint trial

need not encompass relief.  “[S]ection 1332(d)(11)(B)(i) requires only that the

plaintiffs’ claims involve common issues of law or fact. . . .”  Koral v. Boeing

Co., 628 F.3d 945, 947 (7th Cir. 2011).  

But, the removals in this case, based solely on the act of filing the

complaints, was premature.  To the same effect, see id. at 947 (remand affirmed

because the removals were premature).  Removal can occur at any time in the

future within 30-days of a triggering event.  See, e.g., Atwell, 740 F.3d at 1162;

Tanoh v. Dow Chemical Co., 561 F.3d 945, 956 (9th Cir. 2009) (“Plaintiffs’

separate state court actions may, of course, become removable at some later point
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if plaintiffs seek to join the claims for joint trial.”); Bullard v. Burlington N.

Santa Fe Ry., 535 F.3d 759, 762 (7th Cir. 2008) (Section 1446(b) allows removal

within 30 days of any event that brings a previously non-removable suit within

federal jurisdiction).

In short, I believe the removals here simply to be premature. 
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