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IMMIGRANT LEGAL DEFENSE; THE 
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_________________________________ 

ORDER AND JUDGMENT* 
_________________________________ 

Before TYMKOVICH, Chief Judge, BRISCOE, and BACHARACH, Circuit Judges. 
_________________________________ 

Our ruling in this case, in which Judge Bacharach concurred and dissented, has 

been vacated by the Supreme Court and the matter remanded for our consideration of 

the Attorney General’s recent decision in Matter of B-Z-R-, 28 I&N Dec. 563 (A.G. 

2022).  The panel majority relied on Matter of G-G-S-, 26 I&N Dec. 339 (BIA 2014), 

which has now been overruled by Matter of B-Z-R-. We in turn remand the matter to 

the Board of Immigration Appeals to reconsider Mr. Birhanu’s eligibility for asylum 

and withholding of removal in light of Matter of B-Z-R-, which permits immigration 

authorities to determine in the first instance the relevance of mental health evidence 

on a case-by-case basis. 

 
* This order and judgment is not binding precedent, except under the doctrines 

of law of the case, res judicata, and collateral estoppel.  It may be cited, however, for 
its persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1. 
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As is relevant here, the Board may consider Mr. Birhanu’s mental health in 

determining whether he, “having been convicted by a final judgment of a particularly 

serious crime, constitutes a danger to the community of the United States.” 8 U.S.C. 

§ 1158(b)(2)(A)(ii); see id. § 1231(b)(3)(B)(ii). 

Remanded for further consideration in light of Matter of B-Z-R-. 

Entered for the Court 
 
 
 
Mary Beck Briscoe 
Circuit Judge 
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