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PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1210023

D.C. Docket No. 5:11v-00163RBD-TBS

DENISESCHIPPERS,
SHARON COXESTER

Plaintiffs — Appellants,

versus

UNITED STATES OF AMERICA

Defendant- Appellee

Appeal from the United States District Court
for the Middle District of Florida

(May 3, 2013)
Before WILSON and COX, Circuit Judges, and VINSORDistrict Judge.
VINSON, District Judge
As succinctly noted by counsel at theginningof oral argument‘This is a

caseabout gplanecrash in Texas and what law should contrafter undertaking

"Honorable C. Roger Vinson, United States District Judge for the NortherrcDistri
Florida, sitting by designation.
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achoiceof-law analysis, the District @rtfor the Middle District of Florida held
thatthe law of Florida should contrahnd itdismissedhe complaintby Denise
Schippers an@haron CoxEgep on the ground thaheylackedcapacityto bring
the actiorunderFlorida law Upon review, and with the benefit of oral argument,
we reverse

l.

On October 26, 20Q0% private twirengine Beechcraft Kingir aircraft
took off from Uvalde, Texas, with an intendedstileation ofLeesburg, Florida.
The pilot, PauMazak and higpassengerflichardSchippersShane Schippers
(Richards adultson) and MalcolmA. Lavenderall of whom were residents of
Florida, wereaeturninghome froma hurting trip at Mazak’s 8,00@creTexas
ranch® Once the plane was airbormMéazak receivedectorinstructions froman
air traffic controlemployee athe Federal Aviation AdministratioHRAA™) Air
Traffic Control Centefocatedin Houston, Texa¢‘HoustonCentet). After
receiving thanstructions, Mazakew theplaneinto a thunderstorm andatashed
shortly thereaftenearBenavidesTexas, killing all four of the occupants

Reba Mazak, Christina Schippers, and Heidi Schippérsf whomreside

in Florida, were appointe®ersonaRepresentatives of the Estated?alil Mazak,

! Mazak was the president of Mazak Properties, Inc., which owned the aircrafhand ra
cattle operation on the ranch. He made more than 30 trips from his home in Florida tloTexas
the purposes of overseeing the cattle operation and, as on this occasion, hunting oh.the ranc
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Richard Schipperand Shan&chippers, respectively, and thapught separate
wrongful deathactiors against the United Statesthe Middle District of Florida
under theFedeal Tort Claims Act, 28 U.S.88 1346(b)2671, et seq. (FTCA"),

and the FloridaVrongful Death Act, Fla. Stag§ 768.16 et seq(“Florida Act”).?
Meanwhile, Denise Schippers (Richarddultdaughter) an&haron CoxEstep
(Shane’s mother) (together, theppellants), both of whomalsoreside in Florida

but are excluded from those entitledite a claimunder the Florid#ct®, brought

a wrongful deatlaction gainst the United States in the Southern District of Texas
under the FTCA anthe Texas Wrongful Death AcTex. Civ. Prac. & Rem. Code
88 71.001 et seq(“Texas Act”). The FTCA provides thahe United Stas may
beheldliable fordamages forgersonalnjury or death caused by the negligent or
wrongfu act or omission of any employee of the Government while acting within
the sope of his office or employment, under circumstances where the United
States, if a private person, would be liable to the claimant in accordance with the
law of the place wherd¢ act or omission occurre®8 U.S.C. 8§ 1346(10)). The
complaintsalleged, in generathattheair traffic control employee the Houston
Centerwas negljentin giving Mazak thenstructionsand that the FAAailedto

train and superviskim. Theappellantstasewastransferredrom Texas to the

% The Personal Representative of the Estate of Malcolm A. Lavender did noitféad
is not at issue in this appeal.

% Fla. Stat. § 768.20 (providing that wrongful death actions in Florida mdis¢dbey the
decedent’s personal representatioa behalf of statutorily-defined “survivojs”
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Middle District of Florida and consolidated withe other case$or purposes of
discovery and all other pretrial matters . . . .”

In May 2011, the United States moveddismissthe appellats complaint
under Rule 17(bof the Federal Rules of Civil Procedure. The government argued
that, pursuant to Section 768.20 of the Florida Act, the appellants laakadity
to bring suit as theywerenot thepersnal reprsertatives of the decedents’ esta
SeeFed R. Civ. P. 17(1)L) (providing thatcapacityfor individuals bringing suit
on theirown behalfis to bedetermined “by the lawf the individual’s domicile”).
The appellants opposed thevernment’s motioto dismissand movedeparately
for thedistrictcourt to applythe law of Texas to liability and damagémder the
Texas Act Sharon CoxEstep, as surviving parent, and Denise Schippers, as a
survivingadult child, were entitled tlile suit and recover damages their own
behalf, wheras under Florida law they were not

The district court issuedaecisionon these motionisy written order dated
November 29, 201WAfter engaging iralengthy choiceof-law analysisthe court
ultimately concluded thdahe State oFloridahad the mossignificant relationship
to the onsolidated cases, and, therefore, “Florida law shall apply as to all issues.”
Thecourtthusdenied the appellants’ motion to apply the law of Tardbe case
Becausd-lorida law provides that only theersonal represéative of anestateanay

pursuea wrongful deatlactionon behalf of thesurvivors thedistrict courtfurther
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granted th@government'snotion to disnissasthe appellantslack capacity to sue
for wrongful death under the law of their domicile, FloriaeFed. R. Civ. P.
17(b)(1)”

Theappellantsiow appeal the November 29ider, arguingthat the dstrict
court erred in applying the law of Florida to their complalitie government urges
affirmanceon the ground that it is not necessarygach andlecidethe choiceof-
law question becaughke appellants lackapacity tdoring the action under Rule 17
in thefirst instancelf the choiceof-law issue needs to be deciddte government
maintains thaf exas lawshould apply to liability whi Floridalaw should apply
to damage$.Reba Mazalffiled a separate brief as appellagguing inter alia, that
the districtcourt correctlyheldthatthe law of Floridgbothliability and damages)
should applyto theappellants’ complainDuring thependency of this appedhe
United Statesettled withall the plaintiffs--- exceptfor the appellants-- andeach
of the otherconsolidatedictions haveen dismisselly the district court

Il
We will reviewa choiceof-law questioranddismissal for lack of capacity

de novoCooper v. Meridian Yachts, Ltdb75 F.3d 151, 1162 (11th Cir. 2009)

(“IW] e reviewchoice of law questions de nolp.Paradise Creations, Inc. v. UV

Sales, In¢.315 F.3d 1304,3D7 (Fed. Cir. 2003) (“This court reviews questions of

* To that limited extent, the United Statemtendshat the digict court erred in ruling
thatFlorida law should applYas to all issues.”
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law, including standing and capacity to sue urjBete 17],without deference)’
1.

As a preliminary matter, we musay a briefword about our jurisdiction to
consider thisappeal

Title 28, United States Cod8ection 129Provides thathecourts of apeal
have jurisdiction to consider “final decisidnsf the distict courts.Rule 54(b) of
the Federal Rules of Civil Proceduymvides that when there araultiple parties
in an action, an order or decision “that adjudicéeger than all the claims or the

rights and liabilities of fewer than all the parties” is not a “final decision”i{@d f

order) for appellate purpose&deefFed. R. Civ. P. 54(bxeealsoHill v. BellSouth

Telecommunicationdnc., 364 F.3d 1308131314 (11th Cir. 2004)gtating that

an ordeffinally disposingof some, buhot all, of the claims for relief in an action
does not terminate treeetion in the district couftand is not appealable as a final
order pursuant to 28 U.S.C. B29T'). A questionhas been raisad this caseasto
whether theNovember 29tlorderwasa “final ordet’ for purposes ofection 1291
because, althougheorder dismissed the appellants’ complaint, the consolidated
casexontinued in the district coust- at least br aperiod oftime --- with respect

to the othethree(personal representativglaintiffs.’

®> The United States does not challenge our jurisdiction to consider this appeal. To the
contrary, it hagoncededhat “[t]his Court’s jurisdiction is proper pursuant to 28 U.S.C. § 1291.”
The jurisdictionalrgument was instead raised by Reba Mazak in her Bref though Mazak
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We are satisfied that we have jurisdiction for two reasons. gk it is
truethat when two or more cases are consolidated “for all purpesestase

must be finaln orderfor anyof them to be appealeBrandon, Jones, Sandall,

Zeide, Kohn, Chalal & Musso, P.A. v. MedPartners, Inc., 312 F.3d 1349, 1356

(11thCir. 2002),thatcorrect satement ofaw is not relevant on the fadisre as
thedistrict court did not consolidate the castis all purposes rather, theeases
were consolidated for piteial and discovery purposds. this context-- where
cass are consolidated fomited pre-trial purposes-- we haveheldthatan order
dismissing one of theasegss “final and appealable, subject to this Court’s

appellate jurisdiction under 28 U.S.C. § 1291etwis Charters, Inc. v. Huckins

Yacht Corp, 871 F.2d 1046, 4® (11th Cir. 1989);seealsoKing v. Cessna

Aircraft Co, 562 F.3d 13741378 (1Lth Cir. 2009) (“The district court did not
consolidate the Europedtaintiffs’ case with the King Plaintiffs’ case for all
purposesso the European Plaintiffs can appeal the dismissal of their case without
waiting for a final determination of th€ng Plaintiffs’ case.”)

Moreover even if there isincertainty as to whether the consolidatoder

was, in fact]imited to discoveryandpreirial mattergor whether it was “for all

settled with theJnited States and was dismissed from this appeal prior to the oral argument, we
need to ensure that we have subject matter jurisdiction under the facts of th&eefgen v.
PrudentialBache Sec., Inc821 F.2d 581, 584-85 (11th Cir. 1983¢ealsoFederal Deposit Ins.
Corp. v. Dye, 642 F.2d 833, 834 (5th Cir. 1981) (declining to rule “for want of subject matter
jurisdiction” where the issues raised “are not final orders”) (binding undend v. Prichard,

661 F.2d 1206 (11th Cir. 1981) (en banc)).
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purposes”)the point is nownoot given thathe consolidated platiffs --- other
than appellants- have settled with, and dismissibdir claimsagainst, the United
StatesConsequentlyany jurisdictional defect thahayhavearguably existed

whenthis appeal wasrst filed has since beerttired” SeeMartin v. Campbel)

692 F.2d 112114 (11th Cir. 1982 [T]here is anexception to the requirements of
Rule 54(b) that allows theeparate appeal of a rinal judgment where a
subsequent judgment of the district court effectively termirtageftigation”).

Having established oyurisdictionoverthis appeal, wevill now consider
the meritsThreedistinct and, irsome respects, novgliestionsareraised First,
does Rule 17 of the Federal Rules of Civil Procedure control capacity to sue in a
FTCA cas@ Seond, if Rule 17 does neatpply, what weight should thglaintiffs’
domicilebe given in the choicef-laws analysis? Related to, and included in, the
second question is whethibe doctrineof depecagshould enter into the analysis.

V.

As previously noted, the appellamtsntencthat the district court erred in
applyingFlorida law to their complainandthat a proper choieef-law analysis
establishes thdtexas law shouldontrol The United Stategespondsy arguing
thatit is notnecessaryor usto reachthe choiceof-law issuebecauseunderRule
17(b),“appellants lack the personal qualifications to litigate their wrongful death

action under the law of the state of their domicile, Flotitlasofar as a challenge
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to capacityunderRule 17is a threshold issue that should be resoprext to, and
indegpendent of, @hoiceof-law analysis, thgovernment assertsat weneed not
considerthe issueWe agree with the United Statesat least to the extent thi&t
Rule 17 applie(regardless of anghoiceof-law analysis)thenthe appellants lack
capacityand[t] hat shouldbe theendof the mattef.®

The general application &ule 17is relativel plain and straightforward.
The ruleprovidesthat, for an individualnot acting in a representative capacity,
capacity to suer be sueds decided'by the law of the individual’'s domicile[.]”
Fed. R. Civ. P. 17(b)(1)t clearlyapplies toactionsinvolving private parties or

entities as reflected ithe cases citedby the governmentSee e.g.,Firestone v.

Galbreath976 F.2d 279283(6th Cir. 1992)Jacobs v. Adams, 601 F.2d 17268

(5th Cir. 1979); Pantano v. United Medical Labs., Inc., 456 F.2d, 1248(9th

® Theappellants maintain thatetgovernmenis judicially estoppd from making this
argument ag had once “taken the exact opposite position” in an eatidrunrelated district
court case. Seeuz M. Gonzalez Jiminez de Ruiz v. United Sta@asse 30-cv-00371WTH
(M.D. Fla.). They claim that in this earlier litigation the United States invited the tisbuct to
undertakehe choiceof-law anaysis first, and only then reach the questiocagacityunder that
state’s law SeegenerallyMemorandum in Support of Defendant’s Motion to Dismiss, or, in the
Alternative, for Summary Judgment, Case 5c0630371-WTH, Document 34, at 1-14. Even if
it is grantedhat the Unitedstates took “the exact opposite position” in the earlier case (which
expresslydenies), judicial estoppel would not prevent the government from advancing its current
position sinceghe appellants were not a party to that c&seColonial Refrigerated Transp., Inc.
v. Mitchell, 403 F.2d 541, 550 (5th Cir. 196@xplainng that judicial estoppel, like all estoppel,
“is equitable in nature, and is designed to protect those who are misled by a chaog®n”;
therefore, it may be invoked only by a party to the prior litigation or someone privy to &party
(binding under Bonner, 661 F.2d at 120&)cord e.g, Nichols v. Scott, 69 F.3d 1255, 1272
n.33 (5th Cir. 1995) (collecting and citing the “considerable authority that judsti@ppel does
not apply in favor of one who was not a party to the prior proceediwgich the inconsistent
position was taken”). Consequently, we will consider the government’s argumentettatnot
have to reach the choicd-law issue because Rule 17 resolves this appeal.
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Cir. 1972);_Danos v. Waterford Oil Co., 266 F.2d 7678 & n.2(5th Cir. 1959)

seealsoMasood v. SaleenfNo. 0#35637, Jan. 20, 2009, 9th Cir.) (unpublished

opinion). Butwhere, as her¢he United Statess thedefendantand thdawsuitis
brought undethe FTCA ,adifferent result obtains. Ase observedn Gonzalez

Jiminez de Ruiz v. United State%78 F.3d 1229 (11th Cir. 2004):

Because the United States is the defendant, this suit is
being brought under the Federal Tort Claims A&8&t,

U.S.C. § 1346which requires that the “whole law of the
Stae where the act or omission occuffgdincluding its
choice of law rules, be applieRichards v. United States
369 U.S. 1, 11, 82 £t. 585, 5927 L. Ed. 2d 492
(1962).The district court correctly found that because the
wrongful acts alleged occwd in Florida, Florida law--
including Florida choice of law rules- governs this

action.

Under Florida’'s choice of law provisions, Florida law
governs all substantive issues, including the guestion of
whether an individual has standing and capaoisue

Id. at 1230 n.1 (emphasssipplied. Thus it is the law of this circuit that, when
faced witha standing and capacity question in a FTG¥e, the court must first
look to the law othe state where the act or omissi@ewred --not the law othe
plaintiff's domicileunderRule 17--- to determindooththe plaintiffs standing and
capacity to sue.

The United Stateacknowledgesas it mustthe aboveguotedlanguage in

Gonzalez Jiitmez de Ruizwhich plainly sayshat the FTCA requires that both

standing and capacity be determined uridedaw of the state where thet or

10
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omissiontook placebut it contendghatthe emphasized portiaf that opinion
was"likely inadvertent.”It intimatesthat thepanelthere nay havemistakenly
considered capacignd standingo beone andhe same, even though they are
“distinct legal concepts.” Even if it is assumed thatould effectivelyexcise
allegedly “inadvertentfanguage froniinding precedenwithout violating our
prior panel rulé we do not agrewith the United Statethat the language was
unintended

Preliminarily,we notethat the language used in Gonzalez demide Ruiz

that the United States is now suggestagprobablyconfused anditiadverterit
Is the amelanguagedhat the governmenisedin its brief in that case&SeeBrief of
United States of America, Appeal No.-08274BB, at 41, 4546 (arguingthat the
plaintiff there “lacksstanding and capacityd assert her claimexplainingthat he
law where theact or omissioniook place controlled “standing and capacityider
the FTCA astheliability of the United Statesnustbe determined in accordance
with the law of the place where the act or omission occuijréguoting 28 U.S.C.
§ 134(b)). While the United States is not judicially estopped fradvancing a
position inone case and the@dvancing the oppositgositionin alatercasewith

different partie§seenote 6suprg, it is perhapslisingenuous for the government

"“Under the prior panel precedent rule, we are bound Bigepanel holdings . . . unless
and until they are overruled en banc or by the Supreme Comitéd States v. Smifli22 F.3d
1355, 1359 (11th Cir. 1997).

11
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to suggesthat a prior panel of this courtay have beeoconfusedvhen it adopted
thesame position (and, indeagsedthe same generinguage) that thenited
Stateshadput forthin that case.

Further not only is the language fiootnote 1 ofGonzalezliminez de Ruiz

clear and unambiguoyand based on an argument the United States)niaatat
is in linewith case lawfrom other courts whicholds that, in the FTCA context
capacityto sueis indeed governeby the law where thact or omissior(or injury)

occurred SeeOlson v. United Stated75 F.21 510, 512 (8th Cir. 1949) (stating

that “thestandards and tests of the state where the accident occurred controlled on
guestions of negligence and the nature and extent of recovery including the
cgpacity and rights of the plaintiff and the liability of the United States¥§alsq

e.g, McSwain v. United States, 291 F. Supp. 386, 388 n.2 (E.D. Pa. 1968)

(“capacity of parties to sue undbe [FTCA]is governed by the law of thease

where the aadent occurred); Buchheit v. United AiLineslInc., 202 F. Sup.

811, 814 (S.D.N.Y. 1964nccepting as “correcthe plaintiffs’claim“that the
capacity of parties to sue under {R&@CA] is governed by the law of the state

wherethe injury occurre); Kunkel v. United States, 140 F. Supp. 591, 593 (S.D.

Cal. 1956) ¢tding thata court in &TCA case should refer to the lavinerethe
challenged act or omission took plaoeletermineinter alia, “who is entitled to

maintain the actiot); Rushford v. United State82 F. Supp. 874, 878 (N.D.N.Y.

12
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1950) explaining thatcapacity and rights of #hplaintiff and the liability of the
United Statesin a FTCA case ardetermined by local law), aff'd 204 F.2d 831
(2d Cir. 1953

We also believe there is a sound and reasonable rationale underlying these
decisions involving standing and capacity to sue in FTCA cases. The United States
has waived its sovereign immunity with respect to claims under the FTCA and has
expressly set out that the law of the state “where the act or omission occurred” will
control. This is obviously intended to provide uniformity of treatment to all claims
arising fromthe complainedof act or omission. That uniformity disappears if each
claimant’s capacity is determined by domicidl. one has to do it merely think
about what would happen if the aircraft in tbésehad beera Boeing 747with
several hundred passengkmsn dozens of states and foreign countries. Applying
Rule 17b) to determine capacity bring suitcouldresult in widely differing and

perhaps inconsistent results for similasijuated claimants idifferent domiciles.

® The United States contends that these cases cannot be read to support the position that
Rule 17is inapplicable to FTCA actions because these casggludingGonzalez Jimmez de
Ruiz --- “do not discuss or even cite Rule 17(b).” We agree with appellants thatekesctty
the point: Rule 17 wamostlikely not discussed in these cases because it simply does not apply
in the FTCA context. Under the FTCA, the applicable law is tivadie law of the State where
the act or omission occurred[,]”” 378 F.3d 1229, 1230 n.1 (11th Cir. 2004) (qurithgrdsv.
United States369 U.S. 1, 11, 82 S. Ct. 585, 592, 7 L. Ed. 2d 492 (1962)), and not the law of the
plaintiffs’ domicileunder Rule 17. Once again, we note that our conclusion here is generally the
same position that the United States advanced on appeal in Gonzalez Jiminez SedBuief
of United States of America, Appeal No. 03-10274-BB, at 41, 45-46 (arguing to this court that
the law of the state where the act or omission took place determined “standoapanity” in
thatFTCA caseas tte liabiity of the government is decidétin accordance with the law of the
place where the act or omission occurred™) (quoting 28 U.S.C. § 1346(b)).

13
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In sum,we hold thaRule 17does not applyo this FTCA caseand it does
not predude the appellants from bringirrd=TCA claimagainst lhe government
Rather, the question tfeir capacity tsue the United Statés under our binding

decision inGonzalez Jinmez de Ruizsubsumed within the choiad-law analysis

that we will now undertake.
V.
We begin here by identifying several points on which there is no dispute, as
it will helpnarrow and streamline the issues for consideration. First, the appellants
and he United Stateagree(as do wej}hat because the alleged negligeatessue

took placein Texas, Texas choieaf-law principles applySeegenerallyRichards

369U.S. at 16015; seealso028 U.S.C8 1346(b)(1) The partiedurtheragree(once

again, as do wehatin conductingthe choiceof-law analysis, Texas courts ube

“most significant relationshigest set outin theRestatement (Second) of Conflicts
of Laws (“Restatemefif, under which the court wiipply the law of the state with
“the most significant relationship to theoaerence and the partiesS[Restatement

§ 1451); seealsoTorrington Co. v. Stutzmad6 S.W.3d 829, 848 (Tex. 2000n

determiningwhich state has the most significant relationship, Texasts look to:
“(a) the place wherthe injury occurredb) the place where the comct causing
theinjury occurred{c) the domicile, residence, nationality, place of incorporation

and pace of business of the partiesd(d) the place where the relationship, if any,

14
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between the parties is centetédsutierrezv. Collins, 583 S.W.2d 312, 31%ex.

197) (quoting RestatemeBtl452)(a)(d)).

The parties are in agreement ttiaee of theour Restatemerfactorspoint
to Texasto wit: the planecrashedn Texas factora); thealleged negligence took
placeat theHoustonCenter (factob); andthe relationship between the parties
centeredn Texas(factord). Therefore as the United Statéms concededFlorida
has no meaningful contacts under these three factorsTeas lawshouldgovern
the liability issues in thisase Where the gov@ment and the appellants part ways
is at the third Restatemeratctor lomicile and residence of the parjieshichthe
United Statedelievespoints to Florida andvarrants thepplication of Florida law
to damages

This concept of applying the law of one state to one i@&mslity) while
applying the law of another stateanothenssue lamages) iknown as depecage.

SeeWillis L. M. Reese, Depecage: A Common Phenomenon in Choice gf 1w

Colum. L. Rev. 58 (1B3). Althoughthe doctmeis “clearly appropriate” in certain
situationsseeid. at 60, it is “inappropriate when used to fragment issues related to
a common purpose or to legitimatize a smorgasbord approach which inures only to

the benefit of the partyicking and choosing.SeeJohnson v. Continental Airlines

Corp, 964 F.2d 1059, 1064 (10th Cir. 1992).is not entirelyclear ifdepecagés

® Theattempteduse of depecage to “legitimatize a smorgasbord appradc¢picking

15
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allowedunder Texas lawGeeGeorgetown Asocs., Ltd. v. Home Federal Sa%.

Loan Assoc., 79 S.W.2d 252, 254 n.1 (TeApp. 1990) qoting“the theoretical
possibility of what the writers call depecageit “express[ing] no opinion on the
existence or validity” of such an approach). Assumarguendothat depecage is
permittedunderthe law ofTexas it is not appropriate on the facts of this case, for
thereasons to be discussieelow.

According to the United States, applicatiortted Restatement’s third factor
regarding domicileontrols the determination of whighate’s law should appto
damages-- even though it may be different from the state whose laws determine
liability. Because allhe decedents were domiciled in Florida, the argument goes,
and because dlhe plaintiffslive in the stateFlorida law should govern dages
sinceFloridahas the'greater interest” in ensuring that its residentsaalequately
compensatedihe problem for the United Statémwever, ighat,on the facts of
this caseits argument iglirectly foreclosed by this court’s decisiamFoster v.

United Sates 768 F.2d 1278 (11th Cir. 1985)

Fosterwas a wrongful deatbasearising out of a lane crash iWisconsin
(Lake Michigan)in which a Florida couple, Almon and Doris Thompsdied
Thepersonal representativof theirestate, Robefoster,a Florida residenfjled a

FTCA action against the United Stateshe Southern District dflorida alleging

and choosing” seems to ba appopriate criticism in this cader it is outcomedeterminative.

16
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that FAA personndh lllinois negligently providedhe decedentwith air traffic
controlservicesastheytraveledthrough airspace controlldry the Chicago Air
Traffic Control Center. The Thompsons’ sole heir was their adult daugéter
Ann, who, at the time of thplane crashwas living in lllinois(although she
subsequently relocated Florida) After undertaking the choieef-law analyss,
the district courheldthat Florida law should apptp the caseUnder Florida law
(unlike lllinois law), a personalepresentative of an estate corddoveron behalf
of an adult child only if thathild waspartly or wholly dependent on tloecedent
for supportBecause Beth Anwas not dependent on tiibompsondor support,
the district court entergddgment infavor of the United States asnatter of law.
The personal representative appeatettis courtarguingthat the district court
erred in applying Florida law instead of the law of lllinois.

We began by analyzing lllinois’ choice of law test, which, like Texas, uses
the“most significant relationship téstnunciatedn Restatemerg§ 145 and looks
to the four factors provided thémneNotably, he partiesin Fosteradvancedlmost
the same arguments that have beaale in this casdheplaintiff argued there, as
appellants do here, that the law of the stdter& thenegligence occurred, lllins,
should apply to the case it was'the place where the conduct causing the injury
occurred” and “the place where the relationstiipny, between the parties is

centered.”The United States, meanwhile, argued in favor of Florida lawauseg

17
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as in this case, the decedentze citizens bFlorida, the personal representative
residedn Florida, the estate was probated in Florida, and because anggsoce
from the lawsuit would be distributed in Florid&e agreedwith the plaintif that

the place of the allegatkegligence and center of the parties’ relationship pointed to
lllinois.'® As for the third Restatement factor regarding domicile of the parties,

we explained

There is no dispute that the Thompsons were Florida
residents. At the time of the accident, Beth Ann was a
resident of Illinois. She subsequently moved to Florida.
However, Mr. Foster, the personal representative of the
estate and the named plaintiff in this suit, is a Florida
resident. Furthermore, his authority as the personal
representative of the Florida estate of the Thompsons
arises out of Florida law. Wrongful death cases are
required to be brought in the name of the personal
representative of the estate. Both appellant and appellee
argue strenuously about who the relevant parties are and
when amicile should be determined. The district court
considered both Beth Ann and the personal
representative. Appellee maintains that only the personal
representative should be considered. Appellant maintains
that Beth Ann is the real party in interest arat ther
domicile at the time of her parent's death, lllinois, is the
relevant contact.

Id. at1283. Thd-ostercourtwent on to conclud#hat, for purposes of this analysis

and because the United States was adwoniciliary defendant, it matterdittle

19 |nsofar as the location of injury in an airplane crash case is “almostsaferauitous,”
the court further noted that the Restatement’s first consideratiohegbldce where the injury
occurred” was not a significant factor in that case because the crash occurred irsMW@edn
“[n]either party urges the application of Wisconsin law.” Foster v. United St&8d-.2d 1278,
1282 (11th Cir. 1985).
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where“the relevant pay” resided. In reversing the district court ashetermining
thatlllinois law shouldhave been appliet thecase, wéneld

Even if all plaintiffs are considered Florida residents
Florida has little interest in applying iw to this
particular issue. Limiting potential beneficiaries limits
recovery. The only purpose is to protect defendants.
When there is no domiciliary defendant, this interest
should be discounted. Thus, a limit on recovery should
not be applied when theis no domiciliary defendant
because it advances no policy behind the limitation.

Id. at 1283(emphasis supplied) (citation omitted).

The aboveguotedpassage conclusively resolves tijgestion As appliedo
the facts hereeven tlough all of the berfeiariesare Florida residents, Florida has
little interest in applying its law on this particular issue. Because limiting potential
beneficiares limits recovery-- which appears to be what will happen in this case
if Florida law is held to applio danmages-- and because tHenly purposéof
limiting the beneficiaries is to protect defendantswhich should not be applied
when the defendant, as here, is a-domiciliary --- the domicile of the plaintiffs
is entitled to little weight in the choieaf-law analysis™

In sum threeof the“most significant relationshipest factors identified in

1 The United States contends, as the district court heldEdségrcan be distinguished
because “[t]here, although the decedents’ domicile was in Florida, their solealsean lllinois
resident at the time of the accident. In contrast, here, the decedents, #teiregsesentatives,
and the other potential survivor beneficiaries are all domiciled in Florida.b&lieve this to be
a distinction without a difference. To be sure, as emphasized in thEdstdrexplained that its
holding would be the same “[e]ven if all plaintiffs are considered Florida res[dém other
words,Fostercontemplated and specifically rejected the egaate basis on which the district
court and United States have sought to distinguish the opinion.
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Restatemerg§ 145clearlypointto Texaswhile the fourth “should be discounted”
and is entitled to little weighan the facts of thiparticularcase Consequentlythe
law of Texascontrols as to both liability and damagéihe district caoirt thuserred
in applyingFloridalaw and dismissing the appellants’ complaint.
VI.
The judgment of the district court is hereby REVERSED, and this matter

remanded to the district court for further proceedings consistent with this opinion.
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COX, Circuit Judge, specially concurring:

| join Judge Vinson'’s opinion for the court except for Section IV. | concur in the court’s
judgment on this appeal, but | have some reservations about Section IV’s analysis

The threshold issue in this case is not whether the Plaintiffs have capaaisy. tdt $s
whether these Plaintiffs have a cause of action under the Federal Tort Claimalfeather, in
other words, the Plaintiffs have a “right that can be enforced by legal actiBlatk's Law
Dictionary 1438 (9th ed. 2009%;f. Am. R.R. Co. of Porto Rico v. Bir@24 U.S. 547, 55458,
32 S. Ct. 603, 606 (1912) (comparing two death benefits statutes, one of which“ggtie af
action” to a personal representative only and the other of which gave a ‘@waasgon” to
surviving spouses, children, and pdasgn The concept of capacity sue under Fed.R.Civ.P.
17(b) and that of who has a cause of actom distinct conceptsSeeCharles Alan Wright, et
al., 6A Federal Practice and Procedu® 1559 (3d ed. 1998) (“Capacity has been defined as a
party’s personal right to come into court, and should not be confused with the question of
whether a party hagn enforceable right or interest . . . .”). Rule 17(b) is a procedural rule that
does not decide who has a cause of action and who doeSewDe Franco v. United Statés
F.R.D. 156, 159 (S.D. Cal.) (explaining that the question of capacity téraises only the
guestion of whether the plaintiff is free from general disability sudhfaacy, insanity or some
other form of incompetency,” and that a lack of capacity would not “preclude one from
possessing a cause of action”). A party cannot properly use Rule 17(b) tongadle
opponent’s cause of action.

The principal issues in this case are (1) whether Texas law applies to determiherwh
these Plaintiffs have a cause of action under the Federal Tort Claimség¢gR)af so, whether

thesePlaintiffs have a cause of action for wrongful death under the Federal Tort GQlatms$
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have no doubt that this court correctly concludes that Texas law applies and thataimei$ks P
have a cause of action under the Federal Tort Claims Act thapdied by the Texas wrongful
death statute.

That being the case, they have the capacity to sue within the meaning of Rule 17(b). No
issue questioning their capacity is presented. | therefore find it unngcesskecide whether
Rule 17(b) applies ia case under the Federal Tort Claims Act, and | would save this issue for
another day. If, for example, one of these Plaintiffs was a minor or an incompetent pers

(which is not the case), perhaps Rule 17(b) is applicable. We need not decide thah eesti
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