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[PUBLISH|
IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No.12-12593

D. C. Docket No4:11-cv-00400RS-CAS

OPIS MANAGEMENT RESOURCES LLC,
RULEME CENTER LLC,

GULF COAST HEALTHCARE LLC,
SA-PGJACKSONVILLE LLC,

SA-PG-SUN CITY CENTER LLC, et al.,

Plaintiffs-Appellees,
versus

SECRETARY FLORIDA AGENCY FOR
HEALTH CARE ADMINISTRATION,

DefendantAppellant.

Appeal from the United States District Court
for theNorthernDistrict of Florida

(April 9, 2013)

BeforeDUBINA, Chief Judge, BLACK and ALARCON Circuit Judges

" Honorable Arthur L. Alarcén, United States Circuit Judge for the Ninth Ciiitting by
designation.
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BLACK, Circuit Judge

The issue before us is whet#400.1450f the Florida Statuteswhich
providesfor the release of medicedcords of deceased residents of nursing homes
to certain specified individuatsis preempted by the federal Health Insurance
Portability and Accouribility Act of 1996 (HIPAA), 42J.S.C §1320d to &9,
and its implementing regulationgés it stands, 800.145 and HIPAA cannot be
reconciled, and we agree with the district court that the Florida statute stands as an
obstacle to the accomplishment and execution ofulhpurposesand objectives
of HIPAA in keeping an individual’'s protected health information strictly
confidential. Accordingly, we affirm

|. BACKGROUND

The underlying facts amot in dispute Plaintiffs-AppelleesOPIS
ManagemenResources, LLCRulemeCenter, LLC; Gulf Coast Healthcare, LLC;
SA-PGJacksonville, LLCSA-PG-Sun City Center, LLC; Cypress Health Group,
LLC; and Consulate Health Care, Ll{Collectivelythe Nursing Facilitiesr the
Facilitieg are operators and managers of skilled nursing facilities in Flohdidne
course of their operation$e Nursing Facilitieseceival requests from spouses
and attorneysn-fact for the medical records of deceased nursing home residents.
The Facilitiegefused to disclose the records becadbeeaties requestinghem

were not “personal representativesiderthe relevant provisions ¢tIPAA,
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whichregulateghe release of protected health information by covered eritities
Seed5 C.F.R. 8164.502° Consequentlythe requesting parties filed corajits
with theU.S. Department of Health and Human Services Office for Civil Rights,
which concluded the NursingdE€ilities actionswereconsistent with HIPAA.

DefendantAppellant Florida Agency for Health Care Administration (the
StateAgency), however, issued citations to the Nursing Facilities for violating
Florida law by refusing to release the recor&pecifically, the Facilities were
cited for violatingg 400.1450of the Florida Statutes, whiclkquires licensed
nursing homes teelease a former resident’s medical records to the spouse,
guardian, surrogate, or attornrgyfact ofanysuch residentSeeFla. Stat.
§400.145(1).In written correspondence tadividualswho had requested and
been deniedeceasedesidentsmedical reords, theStateAgency explained that
it interprets §00.145n a mannerllowing a spouse to qualify as a personal
representativeuch that deceased spouse’s medical records may be disclosed
under HIPAA.

Given the dueling interpretations of theenednt statuteghe Nursing

Facilitiesfiled a complaint in the district couseeking aleclaratory judgmerthat

! The parties do not dispute that the Nursing Facilities are covered entities.

2 \We note that variouamendments tthe Code of Federal Regulations relating to
HIPAA becameeffective March 26, 2013, while this appeal was pending. The amendments,
however, are largely immaterial to the issue before us, excepiefaddition of 45 C.F.R.

§ 164.510(b), which we discuss in further debailow.

3



Case: 12-12593 Date Filed: 04/09/2013 Page: 4 of 13

§ 400.145 is preempted by HIPAAThe partieghenfiled crossmotions for
summary judgmentin ruling on the motionshe district courfound that
§8400.145 was preempted because it impeded the accomplishment and execution of
HIPAA's purposes and objectives. The cayrdntedthe Nursing Facilities’
motion for summary judgment, explainititat the Florida statute affordsirsing
home residents less protection tisrequiredby the federal law This appeal
followed.
[I. STANDARD OF REVIEW

We reviewthe district court’s grant of summary judgment de novo, viewing
the evidence and drawing all reasonable inferences in the light most favorab
the nonmoving partyFresenius Med. Care Holdings, Inc. v. Tucké&4 F.3d
935, 939 (11th Cir. 2013).

lll. DISCUSSION

The StateAgencycontendghe district court erred in granting summary
judgment to the Nursing Facilities becags#00.145 does not impede the goals
and purposes of HIPAAlnstead, laws such as4®0.145play a vital role irthe

federal statute’s requirements, which look to state law to define the category of

% In Claim Two, he Nursing Fadilies alsasoughtinjunctive relief. The Facilities,
however successfully moved to dismiss the claim following the district court’s grantradipa
summary judgmentnd that claim is not before us on appeal.

4
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“personal representatives” to whom a deceased indivelpiadtected health
information may be disclosed.

We begin our analysis witihe bedrock principle thalhe Constitution
designateshe laws of the United States as the supreme law of the land, requiring
that “all conflicting state provisions be withceffect.” Maryland v. Louisiana
451 U.S. 725, 746, 101 S. Ct. 2114, 2428(1981);see alsdJ.S. Const. art. VI,
cl. 2. Accordingly, where state and federal law directly conflict, “state law must
give way.” PLIVA, Inc. v. Mensingl31 S. Ct. 2567, 2577 (2011ln addition,

“[t] here is no doubt that Congress may withdraw specified powers from the States
by enacting a statute containing an express preemption provigioizgna v.

United States132 S. Ct. 2492, 25601 (2012). As the Supreme Court bia

explained, “[w]hen a federal law contains an express preemption clause, we focus
on the plain wording of the clause,” as the plain language of the text is “the best
evidence of Congress’ preemptive inten€hamber of Commerce of U.S. v.

Whiting, 131 SCt. 1968, 1977 (2011)nternalquotation omitted) Nevertheless,
“when the text of a premption clause is susceptible of more than one fikeusi
reading, courts ordinarily accept the reading that disfavorsmpion.” Altria

Grp., Inc. v. Good555 U.S. 70, 77, 129 S. Ct. 538, 543 (20@&g(nalquotation

omitted).
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In drafting HIPAA, Congress included an express preemption provision. 42
U.S.C. 81320d7. HIPAA’s preemption clause provides that the statsitalt
supersede any contrary provision of State law,” and lists certain exceptions that are
not at issue herdd. §1320d7(a). A state law is “contrary” to HIPAA if:

(1) A covered entity or business associate would find it impossible to
comply with both the State and Federal requirements;

(2) The provision of State law stands as an obstacle to the

accomplishment and execution of flaé purposes and objectives

of . . .section 264 of Public Law 16491 . . .

45 C.F.R. 8160.202. HIPAA, however, does not preempt state thatsprovide
“more stringent” privacy protectionsSee id8 160.203(b).

One of Congress’s objectives in enacting HIPAA ¥eaaddress concerns
about the confidentiality gfatients’individually identifiable health information.
SeeHealth Insurance Portabilignd Accountability Act of 1996, Pub. L. No.
104191, 8264, 110 Stat. 1936ee als@®.C. Med. Ass’n v. Thomps@27 F.3d
346,348,354 (4th Cir. 2003) (“Recognizing the importance of protecting the
privacy of health information in the midst of the rapublution of health
information systems, Congress passed HIPAA in August 1996d'that end,
Congresgprovided forthe Secretary of Health and Human Services to promulgate
privacy regulations addressing individuals’ rights to individually identifi&lelaith

information, procedures for exercising such rights, and the uses and disclosures of

such information. Pub. L. No. 181, 8264(b) & (c)(1);S.C. Med. Ass)327

6
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F.3d at 349.In compliance with the statytdhe Department of Health and Human
Senices issued final regulations known as the “Privacy RueC. Med. Ass’n

327 F.3d at 34%ee also Citizens for Health v. Leav#28 F.3d 167, 1724 (3d

Cir. 2005) (detailing the history of the Privacy Rule’s promulgation and explaining
its requirenents) The Privacy Rule establishes that “[a] covered entity or business
associate may not use or disclose protected health inforniagiaeptin certain
circumstancesot at issue her@r with valid authorization45 C.F.R.
88164.502(a)164.508(a)f). Among the disclosures permitted by the Privacy

Rule are disclosures to the individual whose information is being protected, as well
as disclosures to the individual's personal representaivég 164.502(a)(1)(i),

(9)(1) (“[A] covered entitymust. . .treat a personal representative as the

individual for purposes of this subchapter.”).

As of March 26, 2013, “[a] covered entity must comply with the
requirements of [the Privacy Rule] with respect to the protected health information
of a decased individual for a period of 50 years following the death of the
individual.” 1d. § 164.502(f) Regarding deceased individuatse tPrivacy Rule
further specifies that:

If under applicable law an executor, administrator, or other person has

authorityto act on behalf of a deceased individual or of the
individual's estate, a covered entity must treat such person as a

* Prior to March 26, 2013, § 164.502(ffldiot contain any time limitation with respect to
the disclosure ohdeceased individual’s protected health information.

7
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personal representative under this subchapter, with respect to
protected health information relevant to such personal representation.

Id. § 164.502(g)(4). Also as of March 26, 2013, if an individual is deceased,

acovered entity may disclose to a family membefotiner relativs,
close personal friersbf the individual, or any other person

identified by the individugiwho were irvolved in the individuab

care or payment for hehlcare prior to the individual’'s death,
protected health information of the individult is relevant to such
person’s involvement, unless doing so is inconsistent with any prior
expressed preferencetbk individual that is known to the covered
entity.

Id. §164.510(b)(5).

Sincel987—nearly a decade befo@ongresenactedHIPAA—Florida law
hasrequired licensed nursing homes to disclose deceased residents’ medical
records to certain individuals whequest themSeeFla. Stat. 800.145;seealso
1987 Fla. Sess. Law Serv.-802. Specifically, 8400.145 provides that:

Unless expressly prohibited by a legally competent resident, any
nursing home licensed pursuant to this part shall furnish to thesep
guardian, surrogate, proxy, or attorney in factof a current

resident, . .or of a former resident,. .a copy of that residerst’

records which are in the possession of the faciBych records shall
include medical and psychiatric records and any records concerning
the care and treatment of the resident performed by the facility, except
progress notes and consultation report sections of a psychiatric nature.
Copies of such records shall not be congdgart of a deceased
residents esate and may be made available prior to the administration
of an estate, upon request, to the spouse, guardian, surrogate, proxy,
or attorney in fact . . .

Fla. Stat. §00.145(1).

®>We read “applicable law” to mean state law.

8



Case: 12-12593 Date Filed: 04/09/2013 Page: 9 of 13

The State Agency’s argument against preemption hinges on the Privacy
Rule’s mandatehat anypersorwho has authority to act on behalf of a deceased
individual under state law be treated as a personal representatie4s C.F.R.
8164.502(g)(4). This is important because an individual's personal representative
enjoysthe samddroadaccess to protected information dneedom from the
Privacy Rule’s strictureas the individual See45 C.F.R8 164.502(g)(1).

According to the State Agency4®0.145numerategroups of people, including
spouseswho may access a dsmsed resident’s medical recofds behalf of the
resident meaning that they should be treated as personal representativess
rather than conflicting with HIPAA and the Privacy Rulel®.145 supplements
and works in tandem with the federal law.

Thefatal flaw inthe State Agencg argument is that the plain language of
8 400.145does noempower or require an individual to act on behalf of a deceased
resident The unadorned text of the state statuthorizesweeping disclosures,
making adecased resident’s protected health information available to a spouse or
other enumerated party upon request, without any needifoorizationfor any
conceivable reasoandwithout regard to thauthority ofthe individual making
the requesto act in a deceased resident’s stedde45 C.F.R. 8164.502(g)(4)
(providing that a person authorized to act on behalf of a deceased individual must

be treated as a personal representdtith respect to protected health information
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relevant to suclpersonal representatidriemphasis addejl) We therefore agree
with the district court that 800.145frustrateghe federal objective of limiting
disclosures of protected health informatiand thathe statutes thuspreempted
by the more stringent privacy protections of HIPAA and the Privacy.Rule

The State Agency'’s contention that 45 C.F.R68.510(b)(5) saves
8§ 400.145 suffers from the same probleWiihile §164.510(b)(5) authorizes
covered entities to release a deceased individual’s protezadtthi mformation to
family members or other individuals, the regulation does not apeoad new
avenueof access to protected health information, as the State Agency contends.
Instead, 8.64.510(b)(5) permits covered entities to release a deceasaduiatls
protected health information in narrowly delineated circumstarfeest, he
regulationappliesonly to two groups of people: (ihoseinvolved in the deceased
individual's healthcare, and2) thosewho paid for theleceased individual’'s
health care. Second, covered entities may rel@aggprotected health
informationthat is relevant to such person’s involvemeset, information that is
relevant to the care of the deceased individual or to the payment of desdéc
individual’s health care. Section 400.145, by comparison, contains no such
limitations orrestrictions

The State Agency'’s reliance éivista Healthcare Center, Inc. v. Miller

686 S.E.2d 96 (Ga. 2009), is also unavailingAliista the widow & a deceased

10
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nursing home resident requested copies of her late husband’s medical records to
investigate a potential action for wrongful dealth. at 97. After the requests were
denied, the widovguedthe operator of the nursing homiel. The Georgia
Supreme Court held that a provision of state law, O.C.G3A-33-2, authorized a
surviving spouse “to act on behalf of the decedent or his estate in obtaining
medical records and, therefore, that the surviving spouse [was] entitled to access
the decedefd protected health information in accordance with 45 C.F.R.
§164.502(g)(4). Id.

Central to he Georgia Supreme Cogrtesolution of the case was the fact
that, in 2006, th&eorgialegislature specifically amend&®B1-33-2 to comply
with HIPAA. See id.at 98. The legislature addressed HIPAA and the Privacy
Rule by requiring any request for medical records by an individual specified in the
statute be accompanied by an authorization that comported with HIPAifsand
implementing regulationsld. In addition, theGeorgiastatute was amended to
provide a hierarchy of individuals who coddbmit an authorization and thus act
on behalf of a decedent or his estate, with the first priority given to an
administrator or executor, and a surviving spoeseivingauthorityonly in the
absence of an administrator or executladr. Thus, it was clear that the statute
treated a surviving spouse “as a personal representative in lieu of the executor or

administrator with respect to requests for medical records The Georgia

11
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Supreme Court emphasized that the limited personal representation created by
§ 33-31-2 did not extend to any context other than obtaimmgcedent’smedical
records, and that the statute was “carefully tailored” to provide the @uthor
contemplated by the Privacy Rulkl.

Unlike the situation irAlvista the Florida legislature has not amended or
modified 8400.145 to address the impactiPAA and its implementing
regulations. Section 400.145 does not require a HHedwpliantauthorizatiorto
accompany a request fardeceased individual'medical records, nor céme
statuteplausibly be read as creating a limited personal representation in the person
of a surviving spousi light of the blanket disclosures that it requir€ven the
opportunity, we are confidetite Florida legislature could brirf§y400.145 into
compliance with federal lam any number of waysAmending the statute
however, is a task for the state legislature, not a panel of federal .judges

Finally, weemphasize that we have no occasion to address the State
Agency’s argument that it is possible to comply with both HIPAA &A460.145
because 45 C.F.R.164.512(a)(1permits a covered entity to use and disclose

”6

protected health information as “requiredlaw.” The State Agency did not

advance this argument before the district court, and we decline to consider it for

® Section 164.512(a)(1) provides that “[a] coveeatity may use or disclose protected
health information to the extent that such use or disclosure is required by law anddhe use
disclosure complies with and is limited to the relevant requirements of su¢h law.

12
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the first time on appealSee e.g, AccessNow, Inc. v. Sw. Airlines, Ca85 F.3d
1324, 1331 (11th Cir. 2004) (“This Court has repeatedly held that an issue not
raised in the district court and raised for the first time in an appeal will not be
considered by this [CJourt.” (quotations omitted)Thus, nothing that we have
said should be inferred as expressing an opinion regardirigettp@red by law”
provision.
V. CONCLUSION

For the foregoing reasonsge agree with the district court tf&800.1450f
the Florida Statutesnpedeshe accomplishment and execution of filnié
purposes and objectivesidfPAA and the Privacy Rule in keeping an individual's
protected health information confidentiaccordingly, the district court’s grant of

summary judgment IBFFIRMED.

’ Although the State Agency cited § 164.512 in its motion for summary judgineid
so in support of its argument that § 400.145 is more stringent than the PriviacyTRe State
Agency did not raise the argument it presents on appeal, i.e., that § 164.512 providese separat
independent means of harmonizfegeral and state law. Accordingly, the specific argument
advanced on appeal was not sufficiently raised before the district court ant met address
it. See Bryant v. Jong§75 F.3d 1281, 1308 (11th Cir. 20@9} is well established in this
circuit that, absent extraordinary circumstances, legal theories and argunoergised squarely
before the district court cannot be broached for the first time on dppeal.
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